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LETTERS 


Authors Respond 

This letter responds to Jaimie 
Ross’ October letter commenting on 
our article, “An Analysis of Afford- 
able/Workforce Housing Initiatives 
and Their Legality in the State of 
Florida,” from the June and July/Au- 
gust issues of the Bar Journal. Our 
article analyzed the use of manda- 
tory inclusionary zoning ordinances 
in the context of both federal and 
Florida law as they pertain to de- 
velopment exactions and impact 
fees. Notwithstanding the fact that 
we never argued that a Florida 
court must apply the Nollan/ Dolan 
analysis to a mandatory inclusion- 
ary zoning program, Ms. Ross claims 
that all such challenges have failed 
and that mandatory programs fall 
firmly within the “mainstream of 
takings jurisprudence throughout 
the country.” In support of her con- 
tention, Ms. Ross cites three cases 
from California. This hardly stands 
as the “mainstream of takings juris- 
prudence throughout the country.” 

Nevertheless, the authors did 
provide an analysis of the Califor- 
nia decision cited by Ms. Ross — we 
actually devoted an entire section 
to it and acknowledged the issue of 
whether the Nollan/ Dolan analysis 
applies outside of the adjudicatory 
development approval setting. How- 
ever, as discussed, the court held 
that the mandatory inclusionary 
zoning ordinance at issue was not 
facially unconstitutional because the 
ordinance permitted the local gov- 


ernment to waive the requirement. 
The California court did not address 
whether the ordinance would have 
survived an as-applied challenge, nor 
did it provide any other meaningful 
guidance in that regard. 

Our article was concerned with the 
state of the law in Florida, and one 
issue raised was that even if the Nol- 
lan/Dolan analysis does not apply 
to mandatory inclusionary zoning 
programs, Florida’s dual rational 
nexus test would demand the same 
level of judicial review. Without pro- 
viding any Florida authority other 
than a lower court case under review 
by the First District Court of Appeal, 
Ms. Ross asserts that a mandatory 
housing program is not an exaction 
or impact fee, but is merely a land 
use regulation which should not be 
subject to the dual rational nexus 
test. 

The authors contend that a man- 
datory program requiring developers 
to construct additional units or pay 
a fee falls squarely within the pur- 
view of a tax or impact fee. Second, 
the lower court’s decision merely 
held that the ordinance in question 
did not constitute a physical taking. 
The issue of whether the ordinance 
in question constituted a regula- 
tory taking was not argued, and the 
court even said that if the ordinance 
constituted any type of taking, then 
it was an exaction as described in 
Nollan and Dolan. Third, the deci- 
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PRESIDENT’ S PAGE 


by John G. White III 


Exercise Your Right to Vote 


oon it will be time to vote in an 
Sa that will decide who be- 

comes the new president of the 
United States during a time of economic 
crisis and our divided nation at war. 

For the first time in our history, an 
African-American male will run for 
president on one ticket, and a woman 
will run as vice president on the other. 

Crucial. Momentous. Historical. 

Yet, sadly, so many will decide to sit 
this one out if Florida’s track record 
on voting in general elections is any 
indication. From 1954 through 2004, 
the average voter turnout in general 
elections in Florida was 65 percent. 

What are the excuses of the other 35 
percent of registered voters who don’t 
bother to show up at the polls? You've 
heard these cynical and apathetic re- 
sponses before: 

“My one little vote won’t matter any- 
way.” 

“I don’t trust politicians. Their prom- 
ises just sound like more of the same.” 

“My life is so busy; I really haven't 
had the time to study the candidates’ 
platforms on the issues.” 

While the Florida youth voter turn- 
out — the 18- to 29-year-old citizens 
— tripled in the January primary, it 
was still only 13 percent, up from 4 
percent in 2000. The Pew Charitable 
Trusts, the source for those numbers, 
concluded that “college students are 
deeply concerned about issues, involved 
personally as volunteers, and ready to 
consider voting. But they want political 
leaders to be positive, to address real 
problems, and to call on all Americans 
to be constructively involved.” 

As your Florida Bar president, I ask 
all of you to vote and to be construc- 
tively involved in our country that de- 
pends on citizen participation to make 
democracy work. 

As President Harry Truman said, 
“It’s not the hand that signs the laws 
that holds the destiny of America. It’s 
the hand that casts the ballot.” 

Who will ever forget the election 
controversy of 2000 that swirled at the 
Florida Supreme Court and United 


States Supreme Court, and in the end 
named George W. Bush the victor by 
only 537 votes? 

Each and every vote does count. 

Voting is a precious privilege, right, 
and duty of citizenship that has been 
hard-fought for in America. 

The “Night of Terror” on November 
15, 1917, at the Occoquan Workhouse 
in Virginia, marks the dark period when 
members of the National Women’s Par- 
ty were beaten, pushed, and thrown into 
prison cells after picketing President 
Woodrow Wilson at the White House 
for women’s right to vote. For weeks, the 
only water came from an open pail and 
their colorless slop was infested with 
worms. Some embarked on a hunger 
strike and were cruelly force-fed. By 
the time that suffrage was won by the 
ratification of the 19th Amendment in 
1920, 168 NWP activists had served 
time in prison or jail. 

Even though the 15th Amendment 
gave slaves the right to vote on Febru- 
ary 3, 1870, several Southern states 
found a way to keep poor blacks from 
voting with a poll tax that continued for 
more than seven decades. In the early 
1960s in Mississippi, if you didn’t have 
$2 to spare, you could not vote. 

Other disfranchising laws, aimed at 
keeping blacks from voting, were lit- 
eracy tests, vouchers of “good character” 
and disqualification for “crimes of moral 
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turpitude.” 

“These laws were ‘color-blind’ on their 
face, but were designed to exclude black 
citizens disproportionately by allowing 
white election officials to apply proce- 
dures selectively,” as described by the 
Department of Justice. 

The nation finally paid attention 
when voting-rights activists were 
murdered in Philadelphia, Missis- 
sippi, and peaceful marchers crossing 
the Edmund Pettus Bridge in Selma, 
Alabama, on their way to the Capitol 
in Montgomery, to support black voting 
rights, were attacked by state troopers 
on March 7, 1965. 

President Lyndon Johnson issued a 
call for a strong voting rights law that 
would become the Voting Rights Act. 
The 24th Amendment ended the poll 
tax. And in 1966, the U.S. Supreme 
Court struck down the poll tax declar- 
ing, “The right to vote is too precious, 
too fundamental to be so burdened.” 

Furthermore, many men and women 
have fought for and given their lives 
to protect our country, our democracy, 
and the right to vote for our leaders. 
These individuals who sacrificed their 
lives in World Wars I and II, North Ko- 
rea, Vietnam, Desert Storm, and Iraq 
should continue to be acknowledged 
and honored, and one way to do this is 
to exercise your right to vote. 

As lawyers, we like to think of our- 
selves as torchbearers for freedom, 
truth, justice, and equality. 

There is no better way to protect our 
liberties than to hold candidates ac- 
countable for their promises, join our 
fellow citizens in collectively caring 
about America’s future, and exercise 
our right to vote. 

On November 4, no matter who you 
choose for president and other offices, 
don’t let the day slip by without being 
able to proudly say, “I voted.” 
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Why Modern Voir Dire Should 
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Guided 
Johnson v. Reynolds 


by Jeffrey Luhrsen 
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t is a fundamental’ notion of the American 
legal system that all matters tried to a jury, 
both civil and criminal,’ shall be heard by a 
panel of impartial jurors with no interest in 
the proceeding, who have formed no opinion about 
the matter being litigated, and who possess no bias 
or prejudice concerning any of the issues, parties, wit- 
nesses, or others involved in the litigation. Because 
it runs counter to human nature to be without any 
prejudice or bias, a juror will be deemed competent 
if he or she can lay aside any bias or prejudice and 
render a verdict solely upon the evidence presented 
and the instructions on the law.’ In turn, under 
Florida civil and criminal procedure, a prospective 
juror who appears unable or unwilling to set aside 
any biases or prejudices upon initial inquiry on voir 
dire may be challenged for cause and, if the presiding 
judge finds after further questioning that the venire 
member cannot be “rehabilitated,” the individual 
must be dismissed from the jury panel and replaced 
with another potential juror.‘ 

Complicating the nobility of the pursuit of the 
unbiased juror is the reality that each litigant, while 
clearly intent upon ensuring that the jury will not be 
biased against their position, is not as determined to 
ensure that the jury will not be prejudiced in their 
favor. Added to that mix are the facts that the courts 


have said that parties have a right to rehabilitate 
potential jurors and that it is within the discretion of 
the trial court to determine whether a venire member 
is disqualified because of bias.® Taken together, it is 
readily apparent that the search for an impartial jury 
is not as straightforward as it should be. 

The key to this logical and legal lock is found in 
both old and new precedent. First, the old. In revers- 
ing a judgment due to the failure of the trial court 
to sustain a challenge for cause in the 1929 case of 


* Johnson v. Reynolds, 121 So. 793, 796 (Fla. 1929), the 


Supreme Court of Florida questioned the usefulness 
of rehabilitating a potential juror, observing: 


[Rlefinements and distinctions between “bias” and “preju- 
dice” can serve no useful purpose in the administration of 
justice. If the proposed juror is affected by either state of 
mind, it cannot be said that he is fair-minded and impartial, 
and, if accepted as a juror, that he would be of that standard 
of impartiality which is necessary to prevent an impairment 
of the right to jury trial. It is difficult, if not impossible, to 
understand the reasoning which leads to the conclusion that 
a person stands free of bias or prejudice who having volun- 
tarily and emphatically asserted its existence in his mind, 
in the next moment under skillful questioning declares his 
freedom from its influence. By what sort of principle is it to 
be determined that the last statement of the man is better 
and more worthy of belief than the former? 


The Johnson v. Reynolds court got it right. While 
thorough follow-up questioning on voir dire can help 
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dice” can serve no useful purpose in the administration of 


justice. If the proposed juror is affected by either state of 


mind, it cannot be said that he is fair-minded and impartial, 
and, if accepted as a juror, that he would be of that standard 
of impartiality which is necessary to prevent an impairment 
of the right to jury trial. It is difficult, if not impossible, to 
understand the reasoning which leads to the conclusion that 
a person stands free of bias or prejudice who having volun- 
tarily and emphatically asserted its existence in his mind, 
in the next moment under skillful questioning declares his 
freedom from its influence. By what sort of principle is it to 
be determined that the last statement of the man is better 
and more worthy of belief than the former? 


The Johnson v. Reynolds court got it right. While 
thorough follow-up questioning on voir dire can help 
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in distinguishing between jurors who 
are truly biased from ones who may 
have been confused by initial inqui- 
ries, such questioning by the trial 
judge or counsel cannot “rehabilitate” 
a potential juror who is truly biased 
regarding any element of the suit. 
Only in those rare cases in which 
further questioning clarifies that 
a potential juror’s apparent bias is 
not a true bias should a trial court 
find that a potential juror has been 
rehabilitated. Conversely, an initial 
finding of bias can never be overcome 
merely by a potential juror’s state- 
ment that he or she can be fair or by 
an apparent change of mind. Those 
cases which hold otherwise, such as 
Whitby v. State, 933 So. 2d 557 (Fla. 
3d DCA 2006),° are irreconcilable with 
the decision of the Florida Supreme 
Court in Johnson v. Reynolds. 

In a very recent case, Rodriguez v. 
Lagomasino, 972 So. 2d 1050 (Fla. 3d 
DCA 2008), the Third District Court 
of Appeal reversed a defense verdict 
because the trial judge declined to 
strike two jurors for cause. During 
voir dire, one prospective juror said 
he would not favor either side and 
would be “in the middle,” but his wife 
had been in an auto accident and his 
insurance company was doubling his 
premium. He was equivocal in his 
responses about fairness, blaming the 
insurance company, and he was not 
able to say unconditionally that he 
could lay aside his prejudice and base 
his verdict solely on the law and the 
evidence. Another venireman said he 
thought there should be caps on dam- 
ages because of frivolous lawsuits. 
He said that he doubted his feelings 
about caps would play a role in this 
particular case but, like his colleague, 
he was not able to say unconditionally 
that he could lay aside his bias and 
base his decision only on the facts and 
the law. 

The trial judge refused to strike 
the jurors for cause because he 
felt “they were rehabilitated.” The 
Third District reversed based on 
the progeny of Johnson v. Reynolds, 
Florida’s well settled “reasonable 
doubt” standard, discussed in Nash 
v. General Motors Corp., 734 So. 
2d 437 (Fla. 3d DCA 1999), which 
held, “[Wjhen any reasonable doubt 


exists as to whether a juror pos- 
sesses the state of mind necessary 
to render an impartial verdict based 
solely on the evidence submitted and 
the instructions on the law given to 
{him or] her by the court, [he or] she 
should be excused.” 

The Rodriguez court reached the 
correct conclusion, but it could and 
should have cited and discussed the 
seminal case, Johnson v. Reynolds 
en route to applying the more recent 
decision in Nash because Johnson 
explains the rationale of refusing to 
allow dubious rehabilitation so well. 


The Scope of Voir Dire 

All of this begs the question, how 
do lawyers conduct voir dire in order 
to identify those jurors who should be 
challenged for cause? First of all, the 
process takes some time. Although 
trial judges exercise considerable dis- 
cretion in determining the appropri- 
ate scope of voir dire, that discretion is 
abused when the court unreasonably 
limits a meaningful voir dire. For that 
reason, the trial court may not impose 
arbitrary time constraints on voir 
dire.’ Although there is no minimum 
amount of time for voir dire in the 
rules, statutes, or cases, it is quite 
clear that the process will take several 
hours for a venire of 20-25 persons. It 
is an abuse of discretion to arbitrarily 
limit the time for voir dire when the 
questions are neither repetitive nor 
argumentative.*® 

“The purpose of voir dire is to 
ensure a fair and impartial jury. A 
trial court abuses its discretion when 
the imposition of unreasonable time 
limitations or limitations on the 
number of questions results in the 
loss of this fundamental right.”® At 
a minimum, the parties must be al- 
lowed “to ascertain latent or concealed 
prejudgments by prospective jurors.”"° 
It is also an abuse of discretion to 
terminate voir dire before counsel has 
had a fair opportunity to question all 
of the potential jurors individually." 
Furthermore, parties may propound 
hypothetical questions on voir dire, 
provided the questions correctly refer 
to the law and aid in determining 
whether challenges are proper.” Ad- 
ditional matters that may be proper 
subjects of voir dire include: 
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e Jurors’ feelings about a proposed 
legal theory." 

e Jurors’ feelings concerning per- 
sonal injury lawsuits and the award of 
non-economic damages, such as pain 
and suffering." 

e Jurors’ bias or prejudice for or 
against insurance companies." 

e Jurors’ views on recanted state- 
ments.'© 

e Jurors’ understanding of the 
presumption of innocence, the state’s 
burden of proof in criminal matters, 
and defendants’ right not to testify." 

e Jurors’ views on witnesses who 
accept plea bargains."* 

e Jurors’ assumptions concerning 
the testimony of police officers.’ 

¢ Jurors’ feelings about the legal 
system based on their experiences 
or those of family members in other 
litigation.” 


The Test for Juror Competency 

“The test for determining juror 
competency is whether the juror 
can lay aside any bias or prejudice 
and render his [or her] verdict solely 
upon the evidence presented and the 
instructions on the law given to him 
lor her] by the court.””! Generally, the 
decision whether to excuse a juror for 
cause involves a mixed question of 
law and fact, the resolution of which 
falls within the discretion of the 
trial court.” However, the trial court’s 
discretion is not without limitation 
because the trial court must strike 
the potential juror if “there is basis 
for any reasonable doubt’ that the 
juror had ‘that state of mind which 
wlould] not enable him to render 
an impartial verdict based solely on 
the evidence submitted and the law 
announced at the trial.”*’ Moreover, 
in exercising its discretion, the trial 
court “should evaluate all of the ques- 
tions and answers posed to or received 
from the juror.” All ambiguities or 
uncertainties about a venire member’s 
impartiality must be resolved in favor 
of excusing the juror.” 


Preserving the Appellate 
Record 

In the event that the trial court 
denies a litigant’s motion to strike for 
cause, the competency of the juror will 
be preserved as an issue on appeal 
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only if the party takes appropriate 
steps. Specifically, after objecting to 
the court’s ruling, the party must 
exhaust the available peremptory 
challenges and request additional pe- 
remptory challenges, as well as iden- 
tify the jurors who would be stricken 
if additional challenges were granted. 
Then, following the court’s denial of 
the motion for additional peremptory 
challenges, and before the jury panel 
is sworn, the party must renew its 
objection to the jury.” 

If a trial court commits error by 
denying a challenge for cause, that 
error is prejudicial to the litigant, 
meriting reversal and a new trial, only 
if the challenging party was required 
to exhaust all remaining peremptory 
challenges and can show that an ob- 
jectionable juror served on the jury. 
The identified objectionable juror who 
served need not have been legally 
objectionable, in that he or she was 
excusable for cause. Rather, on appeal, 
the challenging party needs only dem- 
onstrate the same type of harm that 
peremptory challenges are meant to 
remedy, that is, the seating of a juror 
whom the party believes, but cannot 
prove, is biased.”’ In short, if the trial 
court’s error in denying a challenge for 
cause required the challenging party 
to “waste” a peremptory challenge on 
that prospective juror, resulting in 
the seating of another juror for whom 
the litigant would have exercised a 
peremptory challenge, the error is 
harmful. Of course, the appellant 
would be unable to show prejudice if 
the trial court granted an additional 
number of peremptory challenges 
equal to the number of challenges for 
cause that were denied, as in Busby 
v. State, 894 So. 2d 88, 97 (Fla. 2004), 
cert. denied, 545 U.S. 1150 (2005).?* 

On appeal, the trial court’s decision 
is reviewed for manifest error, and 
the cases reveal that the trial court’s 
discretion is relatively narrow. Appel- 
late courts will find error if the record 
demonstrates a reasonable doubt 
about a juror’s ability to be impartial. 
{I}f there is a reasonable doubt about a 
juror’s impartiality, then the juror should 
[be] dismissed for cause . . . Furthermore, 
as we have stated, “close cases should be 
resolved in favor of dismissing a juror.” 


We note that this strict standard, which 
is equally applicable to civil and crimi- 


nal cases, does not appear to leave room 
for “broad” discretion in these circum- 
stances.” 


Reasonable doubt as to impartiality 
has been established by the following 
fact patterns.*° 

e Inability or unwillingness to 
follow the law is a disqualifier. For 
instance, prospective jurors in an 
eminent domain trial stated that, 
because of their opposition to eminent 
domain, they would award damages 
in excess of fair market value; would 
award damages for inconvenience; or 
would simply award something extra 
regardless of the testimony or the 
instructions.*! 

e A potential juror in a medical 
malpractice action arising out of an 
elective plastic surgery procedure 
stated that he owed his life to his 
surgeon and plastic surgeon and 
that, because of his experience, the 
plaintiffs would be starting out with 
a half strike against them; in addi- 
tion, he believed that a person who 
undergoes elective cosmetic surgery 
is a “fool.”*” 

¢ In another example of inability 
or unwillingness to follow the law, 
prospective jurors in a dog bite case 
stated that they would have difficulty 
awarding damages for pain and suf- 
fering unless the plaintiff would suffer 
damages for life.** 

e A potential juror in a criminal 
proceeding stated that, if the defen- 
dant did not testify, he might hold her 
lack of testimony against her.** 

¢ A prospective juror in a pros- 
ecution for possession of a controlled 
substance stated that she thought 
drug use was immoral and illegal and 
that it would be difficult for her to put 
her feelings aside and be fair to the 
defendant.* 

e A prospective juror’s statement 
in a criminal prosecution that he be- 
lieved that the testimony of a police 
officer carried a little more weight 
than that of a lay person.*® 

e A prospective juror in a criminal 
case stated that she believed it was 
not fair that only the state had to pro- 
duce evidence and that she thought 
the defendant’s failure to put on a case 
would affect her judgment.*’ 

e A potential juror in a prosecution 
for being a felon in possession of a 
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firearm stated that she was a trauma 
nurse who had a prejudice against 
people using guns because she had 
seen first hand the harm they do.* 


The Myth of Rehabilitation 

Whether a prospective juror who 
has been identified as biased can be 
“rehabilitated” plays an essential role 
in the trial judge’s determination of a 
challenge for cause. Rehabilitation of 
an unacceptable juror is essentially 
an urban legend. If a venire member 
gives a reason to doubt his or her 
impartiality, the fact that the trial 
judge or counsel extracts a subsequent 
promise to be fair and follow the law 
does not alter the need to excuse the 
juror for cause. 

Because there is no definition of 
the term, trial judges face a major 
problem when asked to consider 
whether a potential juror has been 
“rehabilitated.” Furthermore, the 
term “rehabilitation” is not used in the 
rules of civil or criminal procedure or 
relevant statutes and, therefore, is not 
defined by either statute or rule. In- 
deed, while the Johnson court made it 
virtually impossible to rehabilitate a 
juror, over the years, appellate courts 
have identified a right for the parties 
to rehabilitate, emanating from the 
procedural rules and the due process 
clause.*® Moreover, the appellate 
courts have charged the trial courts 
with the obligation to rehabilitate a 
juror who has responded to voir dire 
questions in a manner that would 
sustain a challenge for cause if no 
party attempts to rehabilitate the 
prospective juror and the trial court 
seats the juror.’ Nevertheless, again, 
the case law does not define the term 
“rehabilitate.” 

In turn, the dictionary defines 
“rehabilitate” as “1) To restore to 
good health or useful life, as through 
therapy and education. 2) To restore to 
good condition, operation, or capacity. 
3) To reinstate the good name of. 4) To 
restore the former rank, privileges, or 
rights of.”*! Clearly, only the first two 
definitions, if any, apply to attempts 
by the trial court and counsel to re- 
store a biased prospective juror to a 
useful, i.e., unbiased state. However, 
skilled questioning by the court or 
counsel cannot, in fact, remove the 
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preconceived notions of the prospec- 
tive jurors. The term “rehabilitation,” 
thus, is a misnomer. At best, further 
questioning can only ensure that the 
juror is aware of those prejudices and 
can attempt to lay them aside. 

In other words, while the juror can- 
not be restored to a prebiased state, 
the juror’s ability and duty to evalu- 
ate the evidence and apply the law in 
spite of his or her prejudices can be 
clarified. For that reason, if a venire 
member initially demonstrates a bias 
which would prevent reaching an 
impartial verdict, courts should view 
a subsequent change in that opinion, 
prompted by further questioning by 
the attorneys or the judge, with some 
skepticism. 

The question for the trial court is 
whether the potential juror is capable 
of removing the opinion, bias, or preju- 
dice from his or her mind and deciding 
the case based solely on the evidence 
adduced at trial and the law an- 
nounced by the court. Furthermore, a 
juror’s mere assurance that he or she 
is able to do so is not determinative of 
whether that juror has been rehabili- 
tated or should be excused for cause 
if there is other evidence suggesting 
that the juror is not impartial.*? And 
all doubts should be resolved in favor 
of excusing the prospective juror.* 
No other determination is possible if 
there is doubt “[b]ecause impartiality 
of the finders of fact is an absolute pre- 
requisite to our system of justice.” 

To determine if a juror truly can 
lay aside biases and prejudices and 
reach a verdict based on the law and 
the facts, a court must examine all of 
the potential juror’s responses on voir 
dire, not just those given in response 
to leading questions on rehabilita- 
tion.** The reason is simple. State- 
ments uttered by a juror singled out 
for rehabilitation are more likely to 
be made to please the judge or coun- 
sel than to indicate a true change 
of heart.*° As the Supreme Court 
acknowledged almost 80 years ago in 
Johnson v. Reynolds, it is improbable 
that a person who has admitted a bias 
that would disqualify him or her from 
serving on the jury will be completely 
free from that bias merely due to the 
skillful questioning of counsel or the 
court. As one district court of appeal 


put it on review of a verdict in which 
the jury awarded past and future 
medical bills but no intangible dam- 
ages, “i]t is only human nature to 
think of oneself as fair-minded; such 
a statement is meaningless against 
a backdrop of clearly and strongly 
expressed negative opinions about 
individuals seeking damages for rela- 
tively minor injuries.”*’ 

For these reasons, statements such 
as “I am a fair person” and “I think 
I could be fair” are not sufficient to 
disregard partiality suggested by 
other responses indicating strong 
reservations about awarding money 
damages for the death of a loved one 
and apparent disapproval of personal 
injury lawsuits.** A juror’s assertion 
of being a fair person, in response to 
a direct inquiry by the trial judge as 
to whether the juror could be fair and 
reasonable in a personal injury suit in 
spite of a belief that people with minor 
injuries who sue for pain and suffer- 
ing are often being dishonest under 
the circumstances, does not remove 
the taint of prejudice.*® Likewise, a 
juror’s assertion on rehabilitation that 
he believed he could be fair is not the 
equivalent of recanting or receding 
from an earlier expressed view that, 
in every slip-and-fall case, the person 
who falls is at least partially respon- 
sible. Instead, effective rehabilitation 
would have included an inquiry into 
whether the juror could set aside his 
belief and simply consider whether 
the plaintiff was comparatively neg- 
ligent under the reasonably prudent 
man standard, as instructed by the 
court.” 

The failure to distinguish between 
a prospective juror’s mere statement 
that he can be fair, as elicited on at- 
tempted rehabilitation, and his clear 
bias is illustrated by the following 
exchange during jury selection in a 
claim of fraud against an insurance 
company: 

Mr. Taylor: Have any of you ever had 


any problems with health insurance 
coverage? 


Juror Poole: Yes, I have, several years ago 
.... They were slow in paying and they give 
you a hard time. You get the runaround 
from them. They keep denying the form. 
You fill out the form and they would deny 
it and say they wouldn’t have to pay it. 
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Mr. Taylor: Have you ever been involved 
in a lawsuit? 


Juror Poole: Yes. 
Mr. Taylor: What type of lawsuit? 


Juror Poole: It was a boating accident 
and we were sued by the individual in- 
volved with it. 


Mr. Taylor: Is there anything about that 
experience that being in the judicial sys- 
tem that you bring with you today that you 
have maybe some ill feelings about? 


Juror Poole: Well, it was having to deal 
with the insurance company again in the 
lawsuit. ... We were insured and the other 
fellow was not insured and I don’t — I don’t 
believe we should have settled, you know. I 
thought we were in the right, but they went 
ahead and settled out of court anyway. 


Mr. Corso: Mr. Poole, you have expressed 
to us your experiences with insurance 
companies and I got the feeling that you 
have a strong opinion about insurance 
companies. 

Juror Poole: I do. It is negative. 


Mr. Corso: Okay, I suppose you have held 
that opinion for quite a while? 

Juror Poole: Yes. 

Mr. Corso: Do you think there is anything 
that could be said to you that will make 
you change from that opinion? 

Juror Poole: No. It is subconscious. It 
is there .... If they came down it would 


be real close. It would be negative, you 
know. 


Court: Mr. Poole, you had indicated earlier 
in your statement you could be fair and im- 
partial in this case and try the case based 
on the evidence even though you have had 
some personal experience with insurance 
companies, but the question was at the 
end there then you said no, you couldn’t do 
that but the question is can you evaluate 
the facts as they come to your attention 
in this trial — 

Juror Poole: Uh-huh — 

Court: — and render a decision that is fair 
to both sides regardless of your previous 
situation there and just render a fair ver- 
dict in this case, that is the question? 
Juror Poole: Yes, I believe so. 

Court: Yes, because this is health insur- 
ance. 


Juror Poole: Right.*! 


In reversing and remanding for a 
new trial, the district court of appeal 
noted that the prospective juror’s fa- 
vorable responses to the trial court’s 
attempted rehabilitation came in the 
middle of the judge’s questioning and 
never clearly stated an ability to view 
the evidence impartially. The court 
attributed the juror’s answers to the 
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structure of the judge’s questioning, 
which may have encouraged the 
juror “to respond affirmatively and 
in an agreeable manner rather than 
express his true feelings.””” 

In addition to discriminating the 
venire member who has demonstrated 
an ability to lay aside his or her biases 
from the prospective juror who merely 
states that he or she can be fair, courts 
should be attentive to the vacillating 
juror, that is, the juror who expresses 
an intent to be fair while, at the same 
time, expressing hesitancy about the 
ability to carry out that intent.®* For 
example, in the medical malpractice 
case of Somerville v. Ahuja, 902 So. 
2d 930, 936 (Fla. 5th DCA 2005), in 
which a potential juror admitted to 
prejudices and biases against plain- 
tiffs bringing medical malpractice 
cases, her statements that “I don’t 
think so” and “I don’t believe so” in 
response to rehabilitative inquiries as 
to whether her biases would influence 
her verdict were later found to be too 
equivocal and vacillating to overcome 
her earlier admitted biases, such that 
she should have been excused for 
cause. Similarly, in a criminal case, 
Plair v. State, 453 So. 2d 917 (Fla. 
1st DCA 1984), the court held that a 
juror’s statement that she would try 
to be fair, after stating that she would 
find it impossible not to prejudge the 
case because she knew the victims 
and she had read about the case in 
the paper, did not rehabilitate her, 
and she should have been dismissed 
for cause. 

In fact, the right to a fair trial de- 
mands more than that a juror try to be 
impartial.™ If a potential juror is not 
100 percent sure that he or she can be 
fair, then there is reasonable doubt as 
to whether the juror can be impartial, 
requiring dismissal from the venire. 

In light of the forgoing, when, if 
ever, can a juror be rehabilitated? 
It is evident from the facts in cases 
where courts have upheld trial courts’ 
denials of challenges for cause that 
rehabilitation occurs, not by elimi- 
nating, or at least neutralizing, the 
prejudices of the challenged juror, 
but by clarifying that the juror’s 
articulated bias was not a true bias 
that would have disqualified him or 
her from participating in jury delib- 


erations in the first place. Indeed, in 
at least one case, the district court of 
appeal referred to rehabilitation tes- 
timony that “clarified” the potential 
juror’s apparently biased statement. 
In Martinez v. Hertz Corp., 696 So. 2d 
1212 (Fla. 3d DCA 1997), rev. denied, 
703 So. 2d 476 (Fla. 1997), a wrong- 
ful death action against the agency 
that rented the vehicle involved in a 
fatal accident, the prospective juror 
initially expressed the opinion that 
he did not think he could be fair to 
the plaintiffs because he did not be- 
lieve that a rental agency should be 
held liable for the acts of the driver. 
However, upon further questioning, 
the juror conceded that he would be 
able to award a financial recovery if 
entitlement to damages was proven; 
he would follow the law relayed to him 
by the judge; and he had in mind no 
set limits above which lie would not 
award recovery. 

In direct contrast, in a personal 
injury suit in which over one-half of 
the jury panel initially indicated nega- 
tive feelings about personal injury 
lawsuits and, upon further question- 
ing, admitted that those prejudices 
would continue throughout the trial 
and might even affect deliberations, 
the district court of appeal held that 
it was within the discretion of the 
trial judge to seat the jury because 
the jurors had been rehabilitated by 
questioning by defense counsel which 
elicited assurances that none of the 
jurors would have difficulty apply- 
ing the facts to the law, regardless of 
their feelings about personal injury 

This conclusion runs directly coun- 
ter to the admonition in Johnson v. 
Reynolds not to find a juror rehabili- 
tated based upon an alleged change 
of mind after further questioning. 
The true rationale for the court’s rul- 
ing is found in the leading sentence 
in the appellate court’s analysis, 
i.e., “A general, abstract bias about 
a particular class of litigation will 
not, in itself, disqualify a juror where 
it appears that the bias can be set 
aside.” In short, because the jurors 
in this personal injury case did not 
express a true bias based on personal 
experience that would disqualify them 


~ from participating in deliberations, it 
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was sufficient that they expressed an 
ability to apply the law to the facts. 

And, unlike there, to the extent that 
the court in Whitby v. State held that 
a prospective juror, a DEA employee 
who stated initially that she would be 
biased in favor of a police officer, was 
rehabilitated by a subsequent state- 
ment that she would not give greater 
weight to a police officer’s testimony 
and that she would base her verdict on 
the evidence presented, that case was 
wrongly decided because it allowed 
rehabilitation based solely on the 
recanting of an articulated prejudice 
without any other evidence to support 
that retraction. 

As trial judges and counsel work 
together to ensure a jury made up of 
individuals who have laid aside their 
prejudices and biases, they should 
heed the instruction of the Supreme 
Court in Johnson v. Reynolds. Re- 
habilitation of a biased juror never 
can be accomplished by eliciting a 
statement simply withdrawing the 
assertion of prejudice. 


Conclusion 

Courts and counsel should tailor 
their questions on rehabilitation to 
extract factual bases for the juror’s 
avowed change of heart or to clarify 
that a perceived prejudice was not a 
true bias. Both courts and counsel 
should be attentive to jurors who are 
not explicit in their denials of preju- 
dice or who assert their impartiality 
while, at the same time, admitting to 
facts that indicate the existence of 
a prejudice. And, all doubts should 
be resolved in favor of removing the 
apparently biased juror. While probing 
voir dire may delay the start of trial 
and, for that reason, be frustrating in 
the short run, the pay-off comes in a fair 
trial that will not be reversed on appeal 
and remanded for a new trial.O 


' U.S. Const. amends. VI, VII, XIV; Fia. 
Const. art. I, §§9, 16, 22. 

2 Cf. Fia. Stat. §913.12 (“The qualifica- 
tions of jurors in criminal cases shall be 
the same as their qualifications in civil 
cases.”). 

3 Lusk v. State, 446 So. 2d 1038, 1041 
(Fla. 1984). 

4 Fra. Strat. §§40.013(3), 913.03(10); 
R. Civ. P. 1.481(c)(1); R. Crim. P. 
3.300(c), 3.330. 


5 Sanders v. State, 707 So. 2d 664 (Fla. 
1998) (required by FLA. R. Crim. P. 3.300(b)); 
Willacy v. State, 640 So. 2d 1079 (Fla. 1994) 
(required by F1a. R. Crim. P. 3.300(b) and 
due process); Melendez v. State, 700 So. 2d 
791 (Fla. 4th D.C.A. 1997); see also Fia. 
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The Concept of Arbitrability Under 
the Florida Arbitration Code 


by Michael Cavendish 


he procedural defense of arbitration can be the 
first matter sophisticated defendants assert in 
public trial courts during commercial lawsuits. 
In Florida, decisions on the question of what com- 
mercial lawyers call arbitrability' give rise to immediate 
rights of interlocutory appeal, and resolving this question 
can freeze lawsuits until a resulting appellate litigation 
process ends. In the context of commercial law, corporate 
litigation, and litigation management and budgeting, the 
concept of arbitrability seems of perpetual importance. 

Private parties consent to arbitration by making contract 
language agreeing to arbitration, for example, by accepting 
that an arbitral organization such as the American Arbitra- 
tion Association will have jurisdiction over the resolution of 
a dispute based on a written agreement. Arbitral tribunals 
have familiar mechanisms for the filing of a new private 
arbitration, processes similar to those employed by clerks 
of courts for the filing of a new public lawsuit. 

Sometimes contracting parties will disagree over whether a 
dispute should proceed in private arbitration. A plaintiff may 
file a claim as a public lawsuit and the defendant may object, 
citing arbitration language in the parties’ written agreement. 
When these disagreements arise over which tribunal, private 
or public, should take jurisdiction, the Florida Arbitration 
Code, FS. §682.01 et seq., provides that any party may apply 
by motion for an order directing the parties to a lawsuit to 
comply with a governing arbitration clause.” 

When motions of this nature are submitted, the party 
seeking to compel arbitration has the initial burden of 
establishing that an agreement to arbitrate exists.* These 
contests over arbitrability can consume over-large quanti- 
ties of litigation resources because of the complexity result- 
ing from combinations of contract language, the character 
of pleaded claims, and the rules, corollaries, maxims, and 
presumptions within the law of arbitration. 


The concept of arbitrability under the Florida Arbitration 
Code is much-litigated and deserves reflective study. The 
greater share of analysis of arbitrability has traditionally 
been reserved to the Florida Arbitration Code’s federal 
counterpart, the Federal Arbitration Act. The FAA is non- 
jurisdictional, meaning that it does not apply to Florida 
disputes not arising from interstate commerce, or not pre- 
senting some other basis of federal jurisdiction.‘ The size, 
vitality, and importance of Florida as a center of commercial 
activity and a unique legal jurisdiction explains why a large 
quantity of disputes over arbitrability each year require a 
Florida Arbitration Code-based analysis and occur outside 
of interstate commerce. This article discusses the Florida 
law of arbitrability and invites consideration of the subtle 
complexity of the concept. 


A Pro-arbitration Policy: 
The Rule of Maximum Breadth 

Florida courts view arbitration as a preferred mechanism 
of dispute resolution, and it is often repeated in Florida 
courts that any doubt regarding the arbitrability of a claim 
should be resolved in favor of allowing arbitration.® The 
Florida Supreme Court has opined that under the Florida 
Arbitration Code “courts [will] indulge every reasonable 
presumption to uphold proceedings resulting in an award.” 
Observers of published judicial thought on Florida’s law on 
arbitration recount as a matter of doctrine that there is “a 
strong public policy favoring arbitration.” This policy runs 
parallel to the pro-arbitration policy followed by federal 
courts when applying the FAA.° 

Florida law, and specifically, the Florida Arbitration 
Code, controls arbitration clauses where interstate com- 
merce is not implicated.’ Federal law, via the FAA, controls 
arbitration clauses when a matter of interstate commerce 
is involved.'° 


THE FLORIDA BAR JOURNAL/NOVEMBER 2008 19 


Florida and federal courts inter- 
preting the Florida Arbitration Code 
and the FAA have fostered highly 
similar tests! for arbitrability — that 
quality which makes a legal claim or 
right subject to an enforceable agree- 
ment to submit it to the authority 
of private arbitration instead of the 
default forum, the public courts of the 
sovereign federal and state govern- 
ments. The determination of whether 
a claim is subject to arbitration under 
the Federal Arbitration Act is two- 
fold: Courts are to decide 1) whether 
the parties agreed in writing to arbi- 
trate their disputes; and 2) whether 
the claims raised fall within the scope 
of the arbitration provision.’? Under 
the Florida Arbitration Code, the 
analysis for arbitrability proceeds in 
three parts: 1) whether a valid writ- 
ten agreement to arbitrate exists; 2) 
whether an arbitrable issue exists; 
and 3) whether the right to arbitration 
was waived.'* 

Florida courts applying the Florida 
Arbitration Code, much like federal 
courts applying the FAA, announce 
that they generally lean toward re- 
solving all doubts in a disagreement 
over arbitrability in favor of arbitra- 
tion, rather than against it.‘ This 
gloss of public policy gives rise to a 
judicially employed rule of construc- 
tion for arbitration language in a 
valid contract — the rule of maximum 
breadth. This rule instructs that ar- 
bitration clauses are to be given the 
“broadest possible interpretation to 
accomplish the salutary purpose of 
resolving controversies out of court.” 
And in general, this presumption- 
creating rule persuading courts to 
resolve doubts in favor of arbitrability 
applies equally to analyses of defenses 
to arbitrability, such as waiver.'® 


Florida and federal 
courts interpreting the 


Florida Arbitration Code 


and the FAA have 
fostered highly similar 
tests for arbitrability. 


A Corollary Emerges: Against 
Fouling of Contracting Intent 

After encountering the preceding 
pro-arbitration rules and glosses of 
policy, to the uninitiated, the concept 
of arbitrability may appear as a mono- 
lith. This is a misleading impression. 
A close inspection of Florida arbitra- 
tion law reveals fissures and craters 
in this seemingly smooth surface. 
Florida courts also instruct that, 
under the Florida Arbitration Code, 
no party may be forced into arbitrat- 
ing something they did not agree 
to arbitrate, notwithstanding the 
general rule favoring arbitration.'’ A 
second way of stating this idea is to 
notice that Florida courts teach that 
contracts providing for arbitration 
are to be carefully construed so as 
not to force a nonarbitrable issue into 
arbitration.'* More fundamentally, 
at least one Florida court interpret- 
ing the Florida Arbitration Code has 
opined that litigants may resort to the 
courts to challenge an alleged right to 
arbitrate on the basis that no meeting 
of party intents ever occurred.'® 

We are on to a thick corollary that 
interdicts the strong pro-arbitration 
preference found in Florida law and 
public policy, and what the courts are 
getting at here is the idea of contract- 
ing intenv. florida courts will, not- 
withstanding general policies favor- 
ing arbitration by default, allow that 
a contract providing for arbitration 
can only be said to make a particular 
dispute arbitrable if it shows the par- 
ties’ intent to submit that particular 
dispute to arbitration.” Stated another 
way, our corollary guides that when 
the language of an arbitration clause 
clearly erects arbitral boundaries 
preventing a party from appropriately 


- arbitrating some types of claim, then a 
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court interpreting the clause is left to 
conclude that the contracting parties 
intended that the extra-contractual 
or extra-textual claim must be non- 
arbitrable.”! This preference against 
the fouling of contracting intent is the 
counterpoint to the more visible rule of 
maximum breadth discussed above. 

There are maxims supporting this 
corollary in almost equal number to 
the reported judicial language sup- 
porting the expansive rule of maxi- 
mum breadth, such as, for example, 
“i]t is the intention as expressed by 
the language employed in the agree- 
ments that governs, not the after-the- 
fact testimony of the parties.””’ Within 
this corollary, intent,”* subject to the 
common law and evidence code filters 
restricting how contracting intent may 
be demonstrated, will seem to carry the 
day in a dispute over arbitrability. 

Potentially complicating the process 
of sorting out litigant intent between 
the rule and the corollary are questions 
of what to do with statutory claims 
and claims sounding in tort. Statu- 
tory claims can be arbitrable where 
the arbitral process is viewed as not 
an impairment to the remedial func- 
tion of the statute that is the source 
of the legal right.2* When, however, 
contractual arbitration clauses are 
found to subvert the justice delivery 
components of a statutory cause of ac- 
tion, Florida courts will negate them.” 
Tort claims, which are typically out- 
side of and not necessarily related to 
contractual claims, can be arbitrated 
sometimes.” 


The Seifert Test and its Second 
Prong, Arbitrable Issue 
Considering the interplay between 
the rule and the corollary, the Florida 
Supreme Court has instructed that 
the determination of whether an ar- 
bitration clause requires arbitration 
of a particular dispute necessarily 
rests on the intent of the parties to an 
agreement to arbitrate.?’ Under the 
Florida Arbitration Code then, the 
determination of whether a particular 
claim must be arbitrated depends upon 
the existence of what the Florida Su- 
preme Court describes as “some nexus” 
between the dispute and the contract 
containing the arbitration clause.”* 
How do courts find this nexus? The 
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Florida Supreme Court has provided 
us with three elements that ought to 
determine the arbitrability of a given 
dispute: 1) whether a valid agreement 
to arbitrate exists; 2) whether an ar- 
bitrable issue exists; and 3) whether 
the right to arbitration has been 
waived.” This three-prong test and its 
aimed-at findings (for the existence of 
arbitrability) of “valid agreement/yes, 
arbitrable issue/yes, waiver/no” has a 
jurisprudential gloss of its own. While 
applying this test, Florida courts will 
instruct that arbitrability depends 
upon the relationship between the 
claim and the agreement, not the legal 
label attached to the dispute.*” What 
this means is that the heart of this 
three-prong test is the second prong, 
“arbitrable issue.” 

This same second prong of the Seif- 
ert test is the arena for considerable 
procedural litigation over the prize of 
the choice of the forum, private or pub- 
lic. Three common scenarios where 
such procedural fencing erupts over 
this second prong are torts, multiple 
agreements, and third-party nonsig- 
natories. 


Broad and Narrow Arbitration 
Language 

Before visiting these arenas of vigor- 
ous but nonfinal procedural battle, we 
must observe that Florida courts have 
developed a jurisprudence used in fol- 
lowing the Florida Supreme Court’s 
Seifert test that injects a fourth con- 
sideration into the test, a consideration 
that nearly amounts to an additional 
prong — that is whether the arbitra- 
tion clause which is the subject of the 
first prong is narrow or broad.*' 

Florida courts have described ar- 
bitration language providing for the 
arbitration of “any and all” controver- 
sies or “any and all” disputes arising 
out of a particular agreement as broad 
and encompassing all claims of any 
nature arising out of the relationship 
between the contracting parties.” 
Likewise, federal courts interpreting 
the Federal Arbitration Act have de- 
termined that the language “arising 
out of” within an arbitration clause 
encompasses “all disputes having 
their origin or genesis in the contract, 
whether or not they implicate inter- 
pretation or performance of the con- 


tract per se.”** These are examples of 
so-called broad arbitration language, 
and what the courts seem to teach us 
about this language is that when it is 
the focus of a second-prong “arbitrable 
issue” inquiry, the presumption in a 
close case will flow toward the rule of 
maximum breadth and away from its 
corollary against the fouling of con- 
tracting intent. Under this so-called 
broad language, only the most force- 
ful evidence of an intent to exclude a 
particular claim from arbitration can 
prevail against an argument in favor 
of arbitration.* 

This broad/narrow distinction 
works in reverse; more restrictive 
arbitration language can cause the 
presumptions in a second-prong 
“arbitrable issue” analysis under the 
Florida Supreme Court’s Seifert test 
to flow toward favoring the corollary, 
thus, finding a disfavored violation of 
contracting intent. Shifting the help- 
ful weight of court policy from the 
rule of maximum breadth toward the 
corollary is often accomplished with 
the employment of special purpose 
maxims. For example, Florida courts 
opine that intent not to arbitrate a 
claim is evidenced through omission 
where an arbitration clause does not 
refer to the subject matter being con- 
tested.* In another example, Florida 
courts state that intent not to arbitrate 
a claim can be evidenced through exclu- 
sion where the clause narrowly tailors 
its language to define or limit the scope 
of arbitrable issues.* 


Three Areas of Complexity 
Oftentimes a legal analysis that 
must consider the rule, the corollary, 
and the accompanying maxims and 
judicial glosses of policy seems to risk 
placing the investigator in bewilder- 
ment of the subtle, but confounding 
complexity they together create. It is a 
complexity that does not abate, regret- 
tably, within our three featured sce- 
narios of common contest in a second- 
prong arbitrable issue analysis: torts, 
multiple agreements, and third-party 
nonsignatories. As we visit the observ- 
able legal rules in each of these three 
scenarios, note that there also exists, 
within Florida law, a strong preference 
against splitting claims, such that, as 
between two or more claims, courts 
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will frequently decide that either all 
should be arbitrated, or none.*’ 


Torts 

Consider the allegation of a tort 
claim between two contracting par- 
ties. Tort claims, including those 
sounding in negligent misrepresenta- 
tion and fraud, and especially when 
based upon alleged duties created by 
a contractual relationship, can be sub- 
ject to arbitration.* This is another 
seemingly clear statement of general 
preference for the secondment of tort 
claims into a contractual arbitra- 
tion agreement existing between a 
plaintiff and defendant. In practice, 
however, any preference for a finding 
that a tort claim between two con- 
tracting parties is arbitrable seems to 
recede from easy grasping. Consider 
the next three short examples of tort 
claims kept in the public forum after 
an arbitrability challenge. 

In Miller v. Roberts, 682 So. 2d 691, 
691-692 (Fla. 5th DCA 1996), Dr. Mi- 
chael Roberts sued his medical part- 
ners for breach of their shareholder 
agreement and for fraud allegedly 
committed prior to the agreement’s 
execution. The Miller defendants 
moved to compel all of his claims to 
arbitration, pursuant to an arbitration 
clause in the partners’ shareholder 
agreement. The trial court compelled 
the contract counts to arbitration but 
denied arbitration of the fraud counts, 
and the Fifth District Court of Appeal 
affirmed on review.“ In affirming, the 
Miller court held that Dr. Roberts’ 
fraud claims were not arbitrable since 
1) the extant arbitration clause did 
not refer to tort claims, and 2) the 
resolution of the extant tort claims did 
not require resort to the terms of the 
shareholder agreement." 

In Coggin Automotive Corp. v. Reed, 
750 So. 2d 745 (Fla. 5th DCA 2000), 
Roscoe Reed bought a Honda auto- 
mobile from a dealer and signed a 
written purchase order containing an 
arbitration clause. Mr. Reed later sued 
the dealer for fraud in the inducement 
based upon an alleged misrepresenta- 
tion made to him before he entered 
into a separate contract for a policy 
of disability insurance in conjunction 
with the closing on the sale of the 
vehicle.*? The dealer moved to compel 
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the fraudulent inducement claim to 
arbitration pursuant to the clause in 
the purchase order, and was denied at 
the trial level.** On appeal, the Fifth 
District Court of Appeal affirmed after 
finding that Mr. Reed’s allegations of 
fraud in the inducement did not match 
the “arising out of or relating to” lan- 
guage or implicate the subject matter 
of the writing containing the arbitra- 
tion clause — the purchase order.“ 

In Grosseibl v. J. Chris Howard 
Builders, Inc. ,739 So. 2d 1255 (Fla. 5th 
DCA 1999), Peter Grosseibl had signed 
a written contract for the construction 
and sale of a new home. Prior to the 
execution of the contract, his builder 
made representations to him regard- 
ing the presence and absence of any 
conditions or defects within his new 
lot.* After closing, he discovered that 
the lot his home was built on once 
held a swimming pool, something that 
he alleged was not disclosed to him.“ 
Believing that the undisclosed pool 
feature created fill and expansive soil 
problems that harmed his new house, 
Mr. Grosseibl sued his builder for, 
among other things, damages for fraud 
and rescission.*’ The builder-defendant 
moved to compel all of the claims to ar- 
bitration, citing an arbitration clause in 
a written warranty that was executed 
and presented to Mr. Grosseibl as part 
of the parties’ closing on their written 
construction and sale contract.** The 
language of the arbitration clause was 
self-limiting, in that it provided for 
arbitration only of any claims arising 
out of or relating to the warranty, and 
that disputes between the parties not 
covered by the warranty were inten- 
tionally excluded from arbitration.” 
After the trial court ordered Grosseibl’s 
claims to arbitration, the Fifth District 
Court of Appeal reversed, finding that 
the tort counts under review were not 
subject to the arbitration clause, citing 
the clause language and noting that no 
part indicated that it would apply to 
tort claims.” 


Few Parties, Many Contracts 
Consider the potential confu- 
sion between two parties executing 
multiple contracts, fewer than all of 
which contain arbitration language. 
A general rule of construction within 


Florida is the maxim that documents - 


executed by the same parties, near 
the same time, concerning the same 
transaction or subject matter are gen- 
erally construed together as a single 
contract.®*! Florida courts have inter- 
preted this maxim together with the 
rule of maximum breadth to determine 
that when the terms of one contract are 
intertwined with another, the public 
policy in favor of arbitration compels 
that the parties abide by an arbitration 
provision which is located in only one 
of the contracts.” Stated differently, in 
those situations where litigants made 
multiple written agreements that cor- 
respond to one another, the melding of 
the rule of construction with the rule 
of maximum breadth often results in a 
holding finding that “an arbitration in 
the main agreement is to be read into 
any corresponding” agreement.** 


Third-party Nonsignatories 

Imagine someone who never signed 
a contract containing an arbitra- 
tion clause, but who was sued by or 
brought suit against a party to such 
a contract over some claim near to the 
arbitrable contract’s subject matter. 
In these scenarios, a nonparty who 
wants a public forum and perhaps a 
jury may vociferously object to a loss 
of due process rights. Or a contracting 
party may become incensed that some 
third party, an interloper, is by demand- 
ing arbitration availing himself or 
herself of a contract right for which he 
or she did not sign. These contests can 
run high in emotion and expense while 
they last. And third-party nonsignatory 
scenarios present potentially some of 
the most complex problems within the 
concept of arbitrability. In scenarios like 
these, Florida and federal courts have 
opined that the following types of third 
parties can be compelled to arbitrate 
claims against them brought in tandem 
with clearly arbitrable claims arising 
out of a written contract containing an 
arbitration clause: 

Third-party beneficiaries;** 

¢ Third parties subject to estoppel; 

e Third parties assuming contract 
obligations;® 

e Third parties acting under color 
of agency;*” 

¢ Employee subjects of respondeat 
superior claims;** 

¢ Third parties whose interests are 


24 THE FLORIDA BAR JOURNAL/NOVEMBER 2008 


incorporated into a contract by refer- 
ence;*? and 

¢ Parties found to have an identity 
melded with contracting parties via 
an alter ego theory.” 

Within the federal system, addition- 
al judicial preferences on the subject 
of nonsignatories have sprouted up, 
new maxims that in probability would 
persuade a Florida court to adhere 
to certain preferences of outcome 
when untangling these contests. For 
example, where a plaintiff that is a 
party to an agreement construed as 
having an arbitration clause sues 
both a party and a nonparty to that 
agreement and accuses them both of 
the same alleged misconduct against 
the backdrop of that agreement, 
federal courts have found that arbi- 
tration is warranted.®' In instances 
where a plaintiff that is a party to an 
arbitration agreement makes claims 
against a nonparty to the agreement, 
but its claims presume the existence 
of the agreement (such as where the 
subject — perhaps a promissory note 
— makes reference to that agreement 
containing the arbitration clause), 
federal courts have found that the 
plaintiff’s claims are deemed to arise 
out of and relate to the agreement, 
and arbitration is appropriate.” Con- 
versely, where a nonsignatory seeks 
to resolve issues that are intertwined 
with an agreement containing an 
arbitration clause which a signatory 
resisting arbitration signed, federal 
courts have held that the signatory 
may be estopped from avoiding arbi- 
tration with the nonsignatory merely 
on the grounds that the nonsignatory 
was not a party to the agreement. As 
our discussion of tort issues described, 
however, in actual application it may 
prove significantly harder than these 
federal holdings would suggest to suc- 
cessfully include an unwilling third- 
party nonsignatory in an arbitration 
proceeding. The complexity, the near- 
bewildering appearance of our equally 
and simultaneously applicable rule, 
corollary, and maxims, is to blame. 


Conclusion 

The right to arbitrate is a defense 
commonly seen in commercial and 
other complex Florida lawsuits. In 
cases covered by the Florida Arbitra- 


— 
2 


tion Code, as with many federal cases 
proceeding under the similarly pro- 
visioned Federal Arbitration Act, the 
right of arbitration ultimately turns 
on the concept of arbitrability, which 
subsumes the second prong of a three- 
prong test laid out by the Florida 
Supreme Court in Seifert. In applica- 
tion, answering the seemingly simple 
question, “Is this claim arbitrable?” 
requires resort to a rule, a corollary, 
competing maxims, and accompany- 
ing glosses of policy that compare and 
contrast the nature of the putatively 
arbitrable claim with the arbitration 
language in a written agreement. This 
often results in surprisingly complex 
legal analyses, and can lead to out- 
comes that defy prediction. The areas 
of greatest litigation activity within 
the concept of arbitrability today 
are questions concerning tort claims, 
multiple agreements, and third-party 
nonsignatories. An essential prerequi- 
site to answering the question of ar- 
bitrability is an understanding of the 
applicable legal principles composing 


the concept of arbitrability under the 
Florida Arbitration Code. O 


' The word arbitrability first appeared 
in Florida’s case law reporters in 1979 
as a West Publishing headnote and was 
first used in the text of a written judicial 
opinion by Judge James Joanos in Watson 
v. Duval County School Board, 408 So. 2d 
1053 (Fla. 1st D.C.A. 1981), and is today 
employed in the text or headnotes of no 
less than 98 Florida legal opinions. 

2 Fra. Srar. §682.03(1). 

3 See Shearson, Lehman, Hutton, Inc. 
v. Lifshutz, 595 So. 2d 996, 997 (Fla. 4th 
D.C.A. 1992). 

* See, e.g., Southland Corp. v. Keating, 
465 U.S. 1 (1984). 

5 See, e.g., Nestler-Polletto Realty, Inc. v. 
Kassin, 730 So. 2d 324, 326 (Fla. 4th D.C.A. 
1999). 

® Roe v. Amica Mut. Ins. Co., 533 So. 2d 
279, 281 (Fla. 1988). 

* Beverly Hills Development Corp. v. 
George Wimpey of Fla., Inc.,661 So. 2d 969, 
971 (Fla. 5th D.C.A. 1995). 

8 See, e.g., Klay v. All Defendants, 389 
F.3d 1191, 1201 (11th Cir. 2004). 

® O'Keefe Architects, Inc. v. CED Construc- 
tion Partners, Ltd. ,944 So. 2d 181, 184 (Fla. 
2006). 

© Wachovia Securities, LLC v. Vogel, 918 
So. 2d 1004, 1007 (Fla. 2d D.C.A. 2006). 

'| For a discussion of similarities between 
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an FAA analysis and an FAC analysis in 
the context of a motion compelling or op- 
posing arbitration, see H. Michael Mujiz, 
Compelling Arbitration of Disputes: The 
Florida v. Federal Law Quagmire, 80 FLa. 
B.J. 31 (Dec. 2006). 

See AT&T Tech., Inc. v. Communications 
Workers of Am., 475 U.S. 643, 649-50 (1986); 
PaineWebber, Inc. v. Harman, 921 F.2d 507, 
510 (8rd Cir. 1990) (courts must engage in 
limited review solely to determine whether 
a valid arbitration agreement exists and 
whether the dispute falls within the scope 
of the arbitration clause). 

'S Seifert v. U.S. Home Corp., 750 So. 2d 
633, 636 (Fla. 1999). 

't See Waterhouse Constr. Group, Inc. v. 
5891 S.W. 64th Street, LLC, 949 So. 2d 
1095, 1099 (Fla. 3d D.C.A. 2007); Prudential 
Securities, Inc. v. Katz, 807 So. 2d 173, 174 
(Fla. 3d D.C.A. 2002); Gainesville Health 
Care Ctr., Inc. v. Weston, 857 So. 2d 278, 289 
(Fla. Ist D.C.A. 2003). 

'S The Auchter Co. v. Zagloul, 949 So. 2d 
1189, 1194 (Fla. 1st D.C.A. 2007); Benedict 
v. Pensacola Motor Sales, Inc., 846 So. 2d 
1238, 1240 (Fla. 1st D.C.A. 2003). 

16 See, e.g., Moses H. Cone Mem'l Hosp. v. 
Mercury Constr. Corp., 460 U.S. 1, 24-25 
(1983). 

‘7 Seifert v. U.S. Home Corp., 750 So. 2d 
633, 636 (Fla. 1999); Nestler-Poletto Realty, 
Inc. v. Kassin, 730 So. 2d 324, 326 (Fla. 4th 
D.C.A. 1999). 
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'8 Painewebber, Inc. v. Hess, 497 So. 2d 
1323 (Fla. 3d D.C.A. 1986). 

18 See Operis Group, Corp. v. E.I. At Doral, 
LLC, 973 So. 2d 485, 488 (Fla. 3d D.C.A. 
2007) (announcing an intent to answer a 
judicial question raised by the U.S. Su- 
preme Court in Buckeye Check Cashing, 
Inc. v. Cardegna, 546 U.S. 440 (2006), by 
allowing litigants governed by the Florida 
Arbitration Code to challenge putative 
arbitrations with the argument that the 
contract containing the arbitration mecha- 
nism was never formed). 

20 See Eugene W. Kelsey & Son, Inc. v. 
Architectural Openings, Inc., 484 So. 2d 
610, 611 (Fla. 5th D.C.A. 1986). 

21 Callejas v. The Keys Co., 485 So. 2d 6, 7 
(Fla. 3d D.C.A. 1986). 

» Bill Heard Chevrolet Corp. v. Wilson, 877 
So. 2d 15 (Fla. 5th D.C.A. 2004). 

23 A factor related to the question of party 
intent but less frequently encountered is the 
question of validity or invalidity, or whether 
an arbitration clause is somehow invalid 
by way of an illegality, such as where an 
agreement is procured by fraud, substantive 
unconscionability, or usury. In Buckeye Check 
Cashing, Inc. v. Cardegna, 546 US. 440, 445 
(2006), the U.S. Supreme Court, reviewing 
a 2005 Florida Supreme Court decision, 
clarified that under the FAA challenges of 
this type attacking a whole contract are in 
the first instance the province of an arbitra- 
tor, while those directed only to arbitration 
language in an otherwise valid contract are 
exclusively the province of the courts. Along 
the way to making this holding, the Supreme 
Court reaffirmed that there remains for 
litigants a method of arguing against the 
arbitrability of a contract dispute by chal- 
lenging the arbitration clause at issue as 
the product of an illegality. Buckeye Check 
Cashing, Inc. v. Cardegna, 546 US. 440, 444 
(2006). Subsequent Florida decisions have 
applied the principles clarified in the Buck- 
eye decision to similar challenges decided 
under the Florida Arbitration Code. See, e.g., 
Charles Boyd Construction, Inc. v. Vacation 
Beach, Inc., 959 So. 2d 1227, 1231 (Fla. 3d 
D.C.A. 2007). 

24 Five Points Health Care, LTD v. Alberts, 
867 So. 2d 520, 521 (Fla. 4th D.C.A. 2004); 
Powertel, Inc. v. Bexley, 743 So. 2d 570, 576 
(Fla. Ist D.C.A. 1999). 

25 See S.D.S. Autos, Inc. v. Chrzanowski, 
976 So. 2d 600, 605-09 (Fla. 1st D.C.A. 
2007) (negating a contractual clause 
calling for arbitration of claims brought 
pursuant to Florida statutes regulating 
motor vehicle dealers). 

6 See H.S. Gregory, G.E. v. Electro-Mech. 
Corp., 83 F.3d 382, 384 (11th Cir.1996) 
(“The law is clear that tort claims and 
claims other than breach of contract are 
not automatically excluded from a contrac- 
tual arbitration clause.”); Steritech Group, 
Inc. v. MacKenzie, 970 So. 2d 895, 899 (Fla. 
5th D.C.A. 2007) (a tort claim is arbitrable 
when it concerns an issue growing out of 
a contract and that requires references to 
definitions set forth in the same contract); 
Beazer Homes Corp. v. Bailey, 940 So. 2d 
453 (Fla. 5th D.C.A. 2006) (tort claims 
based on duties that are dependent on 


the existence of a contract are normally - 


arbitrable); see also Terminix Int'l Co., 
LP v. Ponzio, 693 So. 2d 104, 108 (Fla. 5th 
D.C.A. 1997), citing Bachus v. Stratton, 
Inc. v. Mann, 639 So. 2d 25 (Fla. 4th D.C.A. 
1994); Value Car Sales, Inc. v. Bouton, 608 
So. 2d 860 (Fla. 5th D.C.A. 1992); Larry 
Kent Homes v. Empire of America, FSA, 
474 So. 2d 868 (Fla. 5th D.C.A. 1985); but 
see Episcopal Diocese of Central Florida v. 
Prudential Securities, Inc., 925 So. 2d 1112, 
1115 (Fla. 5th D.C.A. 2006) (an arbitra- 
tion clause in a written contract does not 
necessarily mandate the arbitration of a 
subsequent and independent tort action 
based upon common law duties). 

27 See Seifert v. U.S. Home Corp., 750 So. 
2d 633, 636 (Fla. 1999). 

28 Id. at 638. 

Id. at 636. 

3° Stacy David, Inc. v. Consuegra, 845 So. 
2d 303, 306 (Fla. 2d D.C.A. 2003). 

31 See Morales v. Perez, 952 So. 2d 605, 608 
(Fla. 3d D.C.A. 2007). 

82 See Grektorp v. City Towers of Fla., Inc., 
644 So. 2d 613, 613 (Fla. 4th D.C.A. 1996). 

33 Sweet Dreams Unlimited, Inc. v. Dial- 
A-Mattress Int'l, Ltd., 1 F.3d 639, 642 (7th 
Cir. 1993). 

34 See Beaver Coaches, Inc. v. Revels Na- 
tionwide R.V. Sales, Inc., 543 So. 2d 359, 
362 (Fla. 1st D.C.A. 1989). 

35 All American Semiconductor, Inc. v. 
Unisys Corp., 637 So. 2d 59-60 (Fla. 3d 
D.C.A. 1994); see also Ocwen Federal Bank, 
FSB v. LVWD, Ltd., 766 So. 2d 248, 249 
(Fla. 4th D.C.A. 2000) (where arbitration 
clause defines the matters subject to arbi- 
tration and claim concerns outside matter, 
clause clearly and unambiguously excludes 
outside matter). 

36 Florida Dep't of Ins. v. World Re, Inc.,615 
So. 2d 267, 269-270 (Fla. 5th D.C.A. 1993). 

37 See Twin Oaks at Southwood, LLC v. 
Summit Constructors, Inc. , 941 So. 2d 1263, 
1266 (Fla. 1st D.C.A. 2006). 

38 See Seifert, 750 So. 2d at 640-41; Stacy 
David, Inc. v. Consuegra, 845 So. 2d 303, 
306 (Fla. 2d D.C.A. 2003); Aztec Med. Servs. 
v. Burger, 792 So. 2d 617, 619 (Fla. 4th 
D.C.A. 2001) (tort claims are arbitrable 
when crux of claim is that tort liability 
arises where there is some failure to do 
what a contract requires); see also Senti 
v. Sanger Works Factory, Inc., 2007 WL 
1174076 (M.D. Fla. April 18, 2007)(collect- 
ing cases). 

39 Miller v. Roberts, 682 So. 2d 691, 692 
(Fla. 5th D.C.A. 1996). 

40 See id. 

41 See id. 

* Coggin Automotive Corp. v. Reed, 750 So. 
2d 745 (Fla. 5th D.C.A. 2000). 

43 See id. at 746. 

44 See id. 

* Grosseibl v. J. Chris Howard Builders, 
Inc., 739 So. 2d 1255, 1257 (Fla. 5th D.C.A. 
1999): 

46 See id. 

47 See id. 

48 See id. at 1256. 

49 See id. at 1256-57. 

50 See id. at 1257. 

51 Quix Snaxx, Inc. v. Sorensen, 710 So. 2d 
152, 153 (Fla. 3d D.C.A. 1998). 

52 See Cunningham Hamilton Quiter, PA. 
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v. B.L. of Miami, Inc., 776 So. 2d 940, 942 
(Fla. 3d D.C.A. 2000). 

53 See Ceradini v. IGT Services, Inc. , 2007 
WL 1542015 (Fla. 3d D.C.A. 2007); Berti v. 
Cedars Healthcare Group, Ltd., 812 So. 2d 
580, 581 (Fla. 3d D.C.A. 2002). 

54 See Raffa Associates, Inc. v. Boca Raton 
Resort & Club, 616 So. 2d 1096, 1097 (Fla. 
4th D.C.A. 1993)(A respondent can be subject 
to arbitration notwithstanding the fact that 
they are not a signatory to a contract with 
an arbitration clause if that respondent is a 
beneficiary of such contract). See Zac Smith 
& Co. v. Moonspinner Condominium Ass’n, 
472 So. 2d 1324, 1325 (Fla. 1st D.C.A. 1985) 
(It is settled that the section of the Florida 
statutes that authorizes arbitration ac- 
tions, §682.03 et seq., extends to third-party 
beneficiaries to a contract containing an 
arbitration clause). 

55 Id.; Xerox Corp. v. Smartech Document 
Management, Inc., 2007 WL 4179413 (Fla. 
3d D.C.A. 2007); but see Johnson v. Pires, 
2007 WL 4179853 (Fla. 4th D.C.A. 2007); 
Shetty v. Palm Beach Radiation Oncology 
Assoc., Sundernam K. Shetty, M.D.,915 So. 
2d 1233 (Fla. 4th D.C.A. 2005); Armas v. 
Prudential Securities, Inc., 842 So. 2d 210 
(Fla. 3d D.C.A. 2003). 

Td. 

57 Td.; Waterhouse Construction Group, 
Inc. v. 5891 SW 64th Street, LLC, 949 So. 
2d 1095 (Fla. 3d D.C.A. 2007); Koechli v. 
BIP International, Inc., 870 So. 2d 940 
(Fla. 1st D.C.A. 2004); Martha A. Gottfried, 
Inc. v. Paullette Koch Real Estate, Inc., 778 
So. 2d 1089 (Fla. 4th D.C.A. 2001); Tenet 
Healthcare Corp. v. Maharaj, 787 So. 2d 
241 (Fla. 4th D.C.A. 2001). 

58 See Alterra Healthcare Corp. v. Estate 
of Linton, 953 So. 2d 574, 578-79 (Fla. 1st 
D.C.A. 2007). 

59 See World Rentals and Sales, LLC v. 
Volvo Construction Equipment Rents, Inc., 
2008 WL 466127 (11th Cir. 2008); Johnson 
v. Pires, 2007 WL 4179853 (Fla. 4th D.C.A. 
2007); see also Michael P. Daley, Come One, 
Come All: The New and Developing World 
of Nonsignatory Arbitration and Class Arbi- 
tration, 62 U. Miami L. Rev. 95, 100-101 (Oct. 
2007) (citing federal opinions outside of the 
11th Circuit and secondary authorities). 

61 See, e.g., MS Dealer Serv. Corp. v. Frank- 
lin, 177 F.3d 942, 947 (11th Cir. 1999). 

® See, e.g., Grigson v. Creative Artists 
Agency, L.L.C., 210 F.3d 524, 527 (5th Cir. 
2000). 

63 See, e.g., HG Estate, LLC v. Corporacién 
Durango S.A de C.V., 271 F. Supp. 2d 587, 
592 (S.D.N-Y. 2003). 
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REAL PROPERTY, PROBATE 
AND TrusT LAW 


by Robert C. Meyer 


ecent jurisprudence has 
provided a division of the 
authority in the state of 
Florida regarding the avoid- 
ance of judgment liens against exempt 
property. In bankruptcy, liens are 
avoided by a motion guided under 11 
U.S.C. §522(f) which states: 


522 Exemptions 

(f(1) Notwithstanding any waiver of 
exemptions but subject to paragraph (3), 
the debtor may avoid the fixing of a lien 
on an interest of the debtor in property 
to the extent that such lien impairs an 
exemption to which the debtor would have 
been entitled under subsection (b) of this 
section, if such lien is— 

(A) a judicial lien .... 


In Florida, this device is often used 
to aid bankruptcy debtors in cleansing 
the title of their most valuable asset: 
their totally exempt homestead.' Dur- 
ing the 1980s, a division of authority 
arose about the right of a debtor to use 
this provision of the Bankruptcy Code 
with a ruling, In re Goodwin, 82 B.R. 
616 (Bankr. S.D. Fla. 1984), by Judge 
Thomas C. Britton, which outlined 
why judgment liens in Florida were 
not the topic of avoidance under 11 
US.C. §522(f). In 1988, Judge Brit- 
ton published another opinion, Jn re 
Bird, 84 Bankr. 858 (Bankr. S.D. Fla. 
1988), forbidding §522(f) motions. 
Subsequently, the U.S. District Court 
for the Southern District of Florida 
reversed Britton’s Bird decision and, 
at that time, there was believed not to 
be any further concern about the right 
to file §522(f) motions in Florida.’ 

Unfortunately, in 2000, the district 
court opinion of Cannon v. Cannon, 84 
Bankr. 858 (Bankr. S.D.Fla. 1988), by 
Judge Adalberto Jordan has revived 
the old law of Judge Britton and a 


division of authority again exists in 
the state of Florida. 

This article will focus upon how the 
interpretation of the law has evolved 
over the past 30 years, and how debt- 
ors’ practitioners can perhaps assuage 
the court’s concerns by hybridizing the 
§522(f) motion with pertinent other 
relief. Lastly, the new Bankruptcy 
Code adds new, but analogous, issues 
to the courts, and a review of the new 
Bankruptcy Code’s effect on the issue 
and another division of authority on 
§522(f) will be reviewed. 


Goodwin Revived 
Following the guidance of Cannon, 
two recent bankruptcy decisions 
prohibited the debtor from obtaining 
relief to avoid a lien against his or 
her homestead: In re Epstein, 298 B.R. 
917 (Bankr. S.D. Fla. 2003), and In re 
Pearlstein, 349 B.R. 317 (Bankr. S.D. 
Fla. 2006). The Epstein case is a reac- 
tion by Judge Friedman to a district 
court case which reversed another 
§522(f) ruling by Judge Friedman. 
Judge Friedman’s other §522(f) ruling 
was Cannon v. Cannon, 243 B.R. 153 
(Bankr. S.D. Fla. 2000). The district 
court, upon reviewing Friedman’s 
Cannon decision — which criticized 
the Goodwin decision of Britton 
— reversed the same by agreeing with 
Goodwin in that “the term ‘impair’ [as 
used in §522(f)(1)] encompasses more 
than the idea of ‘legal’ impairment. 
The term ‘impair’ means ‘to weaken, 
to make worse, to lessen in power, 
diminish, or relax, or otherwise affect 
in an injurious manner.”® 
The district court in Cannon con- 
cluded that, “[T]he lien does not affect 
- Mr. Cannon’s ability to claim the resi- 
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Section 522(f): Forward to the Past or 
Back to the Future? 


dence as exempt property, has no legal 
effect with respect to Mr. Cannon’s 
homestead property, does not cloud 
Mr. Cannon’s title, and cannot be 
enforced against anyone when Mr. 
Cannon sells the residence. . . .”* This 
is deemed to be the minority opinion 
in the state of Florida. 

This argument delivered by Cannon 
or Epstein requires bankruptcy and 
Florida constitutional law analysis. 
The core of the argument is that a 
judgment lien could never attach to 
the homestead by operation of Florida 
constitutional law. By that interpreta- 
tion of Florida law, the minority opin- 
ion determines that the avoidance of a 
lien on exempt property cannot occur 
as there is no lien to avoid. In short, 
the minority opinion determines that 
a bankruptcy court cannot deliver a 
ruling to a movant as it cannot avoid a 
nonexistent lien. The minority opinion 
interprets the lien’s nonexistence un- 
der Florida, as opposed to federal, le- 
gal interpretations.° Judge Britton, by 
interpreting Florida law, concluded, “I 
believe that the declaration by a court 
of a right fully enunciated and pro- 
vided for in the Florida Constitution, 
art. X, §4, and claimed by a debtor in 
a bankruptcy case and unchallenged, 
is duplicative and, therefore, unneces- 
sary.”® 

The effect of Cannon is to drive a 
wedge between title practitioners and 
owners of real property. If nothing is 
done during the bankruptcy, the judg- 
ment remains unscathed on the title. 
Title companies generally disfavor 
such clouds upon the title and want 
a recorded instrument that affects 
the legitimacy or effect the judgment 
may have or does have upon the 
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homestead. Under the majority opin- 
ion in the state of Florida, and prior 
to Cannon, this was easily handled 
in the bankruptcy court as it could 
expediently deliver a §522(f) ruling 
that avoids the judgment lien’s attach- 
ment on the homestead. The state law 
alternatives are not as easily handled’ 
and that is why debtors’ attorneys 
preferred filing §522(f) motions. 


Majority Opinion: Lien is a 
Cloud on Homestead 

It cannot be ignored that almost 
any judgment lien of a creditor clouds 
the title. The closing agent most often 
refuses to deliver money to the debtor 
based upon the final judgment’s re- 
cording. Closing agents typically will 
not release funds unless a §522(f)(1) 
order grants the debtor’s avoidance, 
or alternatively, the debtor files an 
action under the Florida statutes to 
avoid the lien. If none of these events 
is commenced, the judgment lien is 
accommodated by an escrow account 
which will be held for a finite period 


of time — often less than the allocated 
limitation’s periods of the Florida 
statutory remedies.* 

The majority of Florida courts (and 
almost unanimous within the Middle 
District Court of Florida) rule that the 
recording of unenforceable liens does 
impair title to Florida homesteads. 
In the case of In re Desai, 54 Collier 
Bankr. Case 2d 1117 (Bankr. M.D. Fla. 
2005); 2005 Bankr. LEXIS 1387, the 
court wrote: 

Although the lien is legally unenforce- 
able by virtue of the protection provided 
by the Florida Constitution, the lien still 
creates a cloud on the title by the fact the 
lien was recorded in the public records. 
Recording even an unenforceable lien is 
sufficient to impair the debtor’s homestead 


exemption and fix against the interest of 
the debtor.’ 


A Lien “impairs” the Exempt 
Homestead 

The detractors of Goodwin and Can- 
non hold that the mere existence of 
the judgment lien impairs a debtor’s 
Florida constitutional homestead 
exemption."° 
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What if Creditor Gets Proceeds 
from a Homestead Closing? 

Judgment creditors whose liens are 
not avoided are often offered payment 
under one of two circumstances. First, 
when a Ch. 13 debtor refinances the 
homestead, the creditor is asked for a 
payoff letter. The creditor’s response 
may seek to obtain payment as it ef- 
fectively seeks, and as an unsecured 
creditor it will seek to receive more 
than what the Ch. 13 plan provides."! 
Alternatively, a creditor may attempt 
to collect after the discharge in Ch. 
7 or Ch. 13. To receive money after 
the discharge is more reprehensible 
as it is clearly violative of the dis- 
charge injunction.” In either event, 
the attempt to collect may violate 
the automatic stay.'* But some credi- 
tors, when encountering such factual 
situations, feel confident that the 
district court’s Cannon opinion or the 
bankruptcy court’s Epstein opinion 
provides the creditor with rights to 
collect by slippery methods — they tell 
title companies the payoff figure for 
their lien, which they assert has not 
been avoided and their lien cannot be 
avoided under the Cannon decision. 

All of the above nightmares are not 
fictional. The unfortunate problem 
is that the district court’s Cannon 
opinion curtails the ability of attor- 
neys to receive the §522(f) “comfort 
orders,” which provide documentation 
outlining and defining the legal rela- 
tionship between the real property 
and the recorded judgment. Cannon 
effectively requires the utilization of 
the state court remedies, which take 
more time and may increase costs if 
litigation evolves. 


Use Cannon for What it Says 

An alternative argument would be 
to utilize the language of Cannon to 
identify how the creditor’s requests for 
payment of the escrowed money are 
without merit. The minority opinion 
of Cannon clearly states that a lien 
against the homestead property of the 
debtor, “does not affect Mr. Cannon’s 
ability to claim the residence as ex- 
empt property, has no legal effect with 
respect to Mr. Cannon’s homestead 
property, does not cloud Mr. Cannon’s 
title, and cannot be enforced against 
anyone when Mr. Cannon sells the 
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residence. .. Cannon compels the 
creditor to accept the fact that the 
judgment lien cannot be enforced, 
cannot cloud the title, and has no legal 
effect. If title companies could accept 
Cannon, an affidavit of continuous 
residency should assert the lien did 
not attach. Perhaps that could entitle 
the title company to issue insurance 
over the judgment lien. 

The alternative is not as embracing. 
Even after Cannon, a movant may 
boldly ask for an alternative remedy: 
Cannon. Debtor’s counsel can request 
the avoidance of the lien; or in the 
alternative, have a determination, as 
stated in Cannon, that the property 
is exempt, that the lien cannot attach 
to the property, and that the recorded 
judgment has no legal effect with 
respect to the homestead property of 
the debtor, does not cloud title of the 
debtor, and cannot be enforced against 
anyone.” But it is not ignored that 
these opinions or adjudications may 
easily be deemed either declaratory 
or “alternative 522(f) orders” — both 
of which courts following Cannon 
will probably not seek to engage in or 
deliver. 


New Phenomenon with Limited 
Homestead 

One thing the framers of the new 
Bankruptcy Code have made certain: 
The homestead in Florida can be 
lessened by the filing of a bankruptcy. 
The new homestead rules employed 
by the new Bankruptcy Code limit the 
homestead exemption to $125,000,"* if 
the home was purchased within 1,215 
days” of the petition date.’* Hence, a 
new issue of avoidance arises: Can 
the §522(f) ruling be limited to the 
amount of the exemption, e.g., if the 
newly acquired Florida home has 
been the debtor’s residence for less 
than 1,215 days,'* and the home is 
worth $400,000, would the avoidance 
be limited to $125,000 with the lien 
attaching to the remaining $275,000 
— even though state law would pro- 
hibit the sale of the homestead under 
process or order from any court in the 
state of Florida?” 

Only four other states employ an 
unlimited homestead exemption — 
like Florida — outside of bankruptcy.” 
The rest of the states have dealt with 
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the above-phrased issue of limiting 
the §522(f) avoidance. And, not sur- 
prisingly, a division of authority has 
sprouted from the litigation with the 
majority limiting the avoidance to the 
exemption amount and the minority 
allowing the avoidance as to the entire 
asset. With the implementation of 
§522(p), limiting the residence of less 
than 1,215 days to $125,000, the issue 
previously reviewed only by the other 
45 states is now a potential issue in 
Florida. The issue is easier to handle 
outside of Florida where the amount 
of the exemption will always be the 
same in bankruptcy as it is outside 
of bankruptcy. As one court wrote, 
“(T]he majority of cases conclude that 
the plain language of §522(f) permits 
avoidance of the lien only in the 
amount of the debtor’s exemption.” 
In some of the other 45 states, 
the limitation of the avoidance was 
a great windfall to the creditor as, 
“The effect of this position is that the 
unavoided portion of the lien would 
survive bankruptcy and would at- 
tach to any equity that accumulates 
above the debtor’s homestead amount. 
In this way, the judicial lienholder, 
rather than the debtor, partakes of 
any increase in the property’s value 
following bankruptcy.” In Florida, 
this concern will not arise because 
the nonexempt portion will only ex- 
ist within the bankruptcy estate. 
And the only amount of equity to 
which the lien can attach will be the 
amount of equity at the time of filing. 
The creditor’s concerns instead focus 
upon whether the bankruptcy trustee 
administers the asset for the estate. If 
the trustee decides not to administer 
the nonexempt portion of the home- 
stead,” the asset returns to the debtor 
in the world “outside of bankruptcy” 
where the $125,000 limitation of the 
homestead does not exist.” 


Does Cannon Apply to the 
Limited Homestead? 

Few would dispute that in bank- 
ruptcy, the lien attaches to the non- 
exempt portion: Any equity above 
the $125,000 allowed homestead 
exemption of §522(p). The remaining 
question is, what kind of order will 
the court deliver when the residence 
is less than 1,215 days old? There are 


three obvious possibilities, and I use 
the above-referenced $400,000 hypo- 
thetical home to aid in the analysis in 
the following parentheticals: 

(a) Dream scenario for debtors’ at- 
torneys: Follow the minority opinion of 
the other 45 states and avoid the entire 
lien, and follow the majority opinion 
of the state of Florida and allow the 
entire lien to be avoided as to the entire 
homestead of the debtor (result: entire 
home is free of lien); or 

(b) Compromise scenario: Follow 
the majority of the other 45 states 
and allow the lien only to be avoided 
for the exempt amount; and follow the 
majority of Florida courts and allow 
the avoidance of the lien against the 
exempt amount (result: $275,000 is 
liened and $125,000 is avoided); or 

(c) Nightmare scenario for debtors’ 
attorneys: Follow both the minority 
opinion of the other 45 states and 
follow the minority opinion of Florida 
which would culminate with an order 
that gives no relief on the §522(f) 
motion, e.g., the $400,000 house has 
no avoidance for the $275,00 above 
the $125,000 exemption provided 
by §522(p) and the Cannon opinion 
prohibits the request to avoid the lien 
on the $125,000 exemption (result: 
entire home remains liened, at least 
in bankruptcy). 

In reference to the above-recited 
three possible decisions to be reached, 
it appears — with the case law as it 
exists at this time — the Middle Dis- 
trict Court of Florida will definitely 
not follow (c), most probably not follow 
(a), and would likely follow (b); while 
the Southern District of Florida will 
definitely not follow (a), and probably 
follow either (b) or (c).? 

To avoid the uncertainty of such 
a situation, a good practice pointer 
would be to commence an action 
under FS. Ch. 222, as soon as one 
could possibly prepare the papers. If 
debtors’ counsel are able to discover 
the existence of this issue at the out- 
set, the commencement of the §222.01 
action — which requires the judgment 
creditor to file an action within 45 
days”’ — may be the only paper one 
has to file, because the creditor faces 
a substantial hardship. The §222.01 
action creates two financial hurdles 


- to the creditor: a) the automatic 


32 THE FLORIDA BAR JOURNAL/NOVEMBER 2008 


stay”® and b) the filing of a lawsuit. 
In short, it would be only on rare 
occasion that the judgment creditor 
would want to incur the expense of a 
motion for relief from the automatic 
stay and file an action to maintain a 
lien against real property that was 
presumably claimed to be exempt in 
the bankruptcy schedules and, there- 
fore, entitled to be released from the 
lien. 


Conclusion 

The effect of Cannon, at first blush, 
is to reemploy the Goodwin effect: 
Curtail the utilization of motions being 
filed under 11 U.S.C. §522(f). However, 
the ruling of Cannon could be deemed 
to require a factual determination that 
the property is homestead.” Therefore, 
when one seeks to move under 11 
US.C. §522(f), a court, upon delivery of 
the factual finding of homestead, can 
either side with the majority and de- 
termine that the property’s exemption 
entitles the bankruptcy court to avoid 
the judgment lien, or in the alterna- 
tive, the bankruptcy court can deliver 
a denial which determines that the 
judgment lien has no legal effect with 
respect to the homestead and cannot 
cloud the title of the homestead, and 
cannot be enforced against anyone 
when the debtor sells the residence. 
As to the new residents (those within 
1,215 days), it is believed that §522(f) 
— at best — would only affect the 
$125,000 exemption. Therefore, utiliz- 
ing F‘S. §222.01 would appear to be the 
better and more efficient manner in 
cleansing the homestead’s title from 
the lien.O 


' Homestead, so long as it is within the 
one-half acre [municipality] or 160-acre 
{nonmunicipality] lot size which is totally 
exempt under FLA. Const. §4. 

2 In re Bird, No. 88-8184-Civ-Aronovitz, 
slip op. at 9 (S.D.Fla. 1989), reversing, 84 
Bankr. 858 (Bankr. S.D.Fla. 1988). 

3 Cannon v. Cannon, 254 B.R. 773, 779 
(S.D. Fla. 2000), citing In re Henderson, 18 
F.3d 1305, 1310 (5th Cir. 1994). Interest- 
ingly, the Henderson court determined that 
under Texas law — after reviewing Florida 
law — judgment liens impair the title to 
homesteads and, therefore, judgment lien 
avoidance under §552(f) was permissible. 

4 Cannon, 254 B.R. at 779 (citations omit- 
ted). 

5 Goodwin explained this analysis as: 
“Under the Florida homestead exemption 
for real property, the prohibition against 


at ‘ : 
. 


forced sale of a homestead does not in- 
validate the debt or lien. The protection is 
effective so long as the property retains its 
homestead character. Under these circum- 
stances, if avoidance of the judicial liens 
were granted under §522(f), that relief 
would add an element of protection greater 
than the homestead exemption under state 
law. See Point East One Condominium 
Corp. Inc. v. Point East Developers, Inc., 
348 So. 2d 32, 36 (Fla. Dist. Ct. App. 1977). 
In Florida, a judicial lien that is presently 
unenforceable against exempt real prop- 
erty does not impair the exemption. See 
Natl Deposit Guarantee Corp. v. Peck (In 
re Peck), 55 B.R. 752, 755 (N.D. Ohio 1985) 
(applying similar principle of Ohio law and 
denying relief under §522(f)(1) at 617.” 

5 Goodwin, 82 B.R. at 618. - 

7 The alternatives are FLA. Stat. §§222.01 
or 55.145. They read as follows: “55.145 
Discharge of judgments in bankruptcy. 
— At any time after one year has elapsed 
since a bankrupt or debtor was discharged 
from his or her debts, pursuant to the act 
of congress relating to bankruptcy, the 
bankrupt or debtor, his or her receiver or 
trustee, or any interested party may peti- 
tion the court in which the judgment was 
rendered against such bankrupt or debtor 
for an order to cancel and discharge such 
judgment. ... 222.01 Designation of home- 
stead by owner before levy. — (1) Whenever 
any natural person residing in this state 
desires to avail himself or herself of the 
benefit of the provisions of the constitution 
and laws exempting property as a home- 
stead from forced sale under any process 
of law, he or she may make a statement, 
in writing, containing a description of the 
real property, mobile home, or modular 
home claimed to be exempt and declar- 
ing that the real property, mcbile home, 
or modular home is the homestead of the 
party in whose behalf such claim is being 
made. Such statement shall be signed by 
the person making it and shall be recorded 
in the circuit court... .” 

8 Section 222.01 requires 45 days for a 
response to the declaration of homestead, 
and too often the title company threatens 
to release the money within 30 days. 

® Citing In re Thornton, 186 B.R. 155, 157 
(Bankr. M.D. Fla.1995); In re Watson, 116 
B.R. 837, 838 (Bankr. M.D. Fla.1990); In re 
Calandriello, 107 B.R. 374, 375-76 (Bankr. 
M.D. Fla. 1989), aff'd, 174 B.R. 339 (Bankr. 
Fla. M.D. 1992); Lowe at 425. 

10 Some cases that agree with this major- 
ity are In re Bird, No. 88-8184-Civ-Arono- 
vitz, slip op. at 9 (S.D.Fla. May 5, 1989), 
1989 U.S. Dist. LEXIS 17397 reversing, 
84 Bankr. 858 (Bankr. S.D.Fla. 1988) (“It 
is ORDERED AND ADJUDGED that the 
Bankruptcy Orders in this cause, dated 
January 25, 1988 and March 11, 1989, be, 
and the same are, hereby REVERSED. 
This Cause is hereby REMANDED to the 
Bankruptcy Court to enter an appropri- 
ate order pursuant to the provisions of 11 
US.C. §522(f) that the judgment lien held 
by Barnett Bank of Palm Beach County 
against the debtor’s homestead real 
property be avoided and extinguished.”); 
In re Bradlow, 119 B.R. 330, 331 (Bankr. 


S.D. Fla. 1990) (“This [clourt concurs with 
the reasoning enunciated in Bird and the 
other cases cited herein, and concludes 
that §522(f) authorizes the avoidance 
of the creditor’s liens in that the liens 
impair the debtor’s homestead exemp- 
tion.”); In re Calandriello, 107 B.R. 374, 
375-76 (Bankr. M.D.Fla. 1989) aff‘d, 174 
B.R. 339 (M.D. Fla. 1992)(“As any Florida 
lawyer who practices real property law 
knows, practical problems are presented 
when a certified copy of a judgment 
against a homeowner is recorded in the 
official records of the county in which the 
homeowner's homestead is located. Title 
companies generally treat such judgments 
as a cloud on title to the homestead un- 
less avoided in bankruptcy, satisfied, or 
otherwise removed. When the homeowner 
later becomes a debtor in bankruptcy, the 
limitations on the debtor’s actions that 
result denies the debtor the full enjoyment 
that the Florida Constitution provides. 
The Bankruptcy Code contains a specific 
provision designed to prevent the debtors . . 
. from experiencing problems of this sort.”); 
In re Davis, 23 B.R. 347, 348 (Bankr. S.D. 
Fla. 1982) (“Under Section 522(f)(1) of the 
Bankruptcy Code the debtors may avoid 
the fixing of a lien on an interest of the 
debtors in property to the extent that such 
lien impairs the exemption to which the 
debtors would have been entitled if such 
lien is a judicial lien. Here the Defendant’s 
judicial lien by virtue of his recording of 
the final judgment in the above described 
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cause dated January 18, 1982 does impair 
the homestead exemption of the debtor 
as defined under the Article X Section 4 
of the Florida Constitution, and may be 
avoided.”); In re Desai, 54 Collier Bankr. 
Case 2d 1117 (Bankr. M.D. Fla. 2005) 
(“Although the lien is legally unenforceable 
by virtue of the protection provided by the 
Florida Constitution, the lien still creates 
a cloud on the title by the fact the lien was 
recorded in the public records. Recording 
even an unenforceable lien is sufficient to 
impair the debtor’s homestead exemption 
and fix against the interest of the debtor.”); 
In re Felizardo, 255 B.R. 85, 88 (Bankr. 
S.D. Fla. 2000) (“This [clourt agrees that 
even an ineffective lien under Florida law 
clouds the title of the debtor’s homestead 
and ‘impairs’ the debtor’s exemption for 
purposes of §522(f).”); In re Jacobs, 154 B.R. 
359, 360 (Bankr. S.D.Fla. 1992) (“In line 
with the Calandriello court’s reasoning, 
the debtor’s constitutional homestead ex- 
emption is likewise impaired here, in that 
the debtor’s lender and the lender’s title 
insurance company have conditioned the 
debtor’s attainment of a second mortgage 
for his homestead upon an order issued 
by this Court, avoiding all judgment liens 
on the house.”); In re Presley, 242, B.R. 
193 (Bankr. S.D. Fla. 1999) (quoting Wil- 
loughby in footnote one, “Although .. . the 
lien of the judgment does not strictly fix 
to [homestead], Florida bankruptcy courts 
nevertheless permit the use of Section 
522(f) to eliminate the fixing of the practi- 
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cal cloud that the judgment creates on the 
title to the property.” In re Willoughby, 212 
B.R. 1011, 1016-17 (Bankr. M.D. Fla. 1997) 
(citations omitted)); In re Stone, 273 B.R. 
680 (Bankr. M.D. Fla. 2002); In re Thorn- 
ton, 186 B.R. 155, 157 (Bankr. M.D. Fla. 
1995) (“This [c]ourt agrees with the line 
of cases which hold that even if the judicial 
lien is not presently enforceable against 
the homestead property, its existence does 
impair the homestead exemption. . . . Id. 
In In re Watson, this court held that ‘any 
potential enforcement of a judgment lien 
in the future is a present impairment 
of the exemption.”); In re Watson, 116 
Bankr. 837 (Bankr. M.D. Fla. 1990); In 
re Willoughby, 212 B.R. 1011, 1016 FA8 
(Bankr. M.D. Fla. 1996) (“There formerly 
was a split of authority in the state on 
whether Section 522(f) could be used to 
avoid this kind of lien. Calandriello at 375. 
It appears, however, that Calandriello has 
been accepted as stating the better view, 
and it is my understanding that it is now 
the view of the majority, if not all, of the 
bankruptcy judges in the state. See, e.g., In 
re Thornton, 186 B.R. 155, 157 (Bankr. M.D. 
Fla. 1995); In re Jacobs, 154 B.R. 359, 360 
(Bankr. S.D. Fla. 1992); In re Bradlow, 119 
B.R. 330, 331 (Bankr. S.D. Fla. 1990); In 
re Watson, 116 B.R. 837, 838 (Bankr. M.D. 
Fla. 1990). Thus, bankruptcy courts now 
routinely avoid the fixing of judgment liens 
on Florida exempt homestead property to 
afford ‘full relief’ to debtors. Calandriello 
at 376. A court of appeals recently adopted 
the same view in a Texas case, citing Ca- 
landriello with approval. In re Henderson, 
18 F.3d 1305, 1311 (5th Cir. 1994)”). 

"| The creditor’s attempts to receive more 
than what has been pledged in the Ch. 13 
plan would be violative of the Bankruptcy 
Code and could subject the creditor, and 
maybe the debtor, to reprimand and sanc- 
tions for engaging in prohibited activi- 
ties. 

2 11 US.C. §524. 

8 11 US.C. §362. 

'* Cannon at 779. 

© This is a paraphrasing of the above- 
recited section at page 779 of Cannon. 

16 The amount will be stated as $125,000 


throughout this article, but it is acknowl- 
edged that the amount is for each debtor; 
therefore, the amount would be $250,000 
for a joint case. 

7 T am intentionally ignoring the “other 
state’s” exemption which have to be em- 
ployed if residency is less than 730 days 
under 11 U.S.C. §522(b)(3)(A). 

'S Section 522(p)(1). But, if you moved 
from one house in Florida — that you 
owned more than 1,215 prior to the filing 
— to another home in Florida, the exemp- 
tion amount is increased to be the sum of 
the carryover sale amount of the old home 
together with the new home’s $125,000 
ceiling. See §522(p)(2)(B). 

'° But greater than 730 days. 

20 “ARTICLE X, SECTION 4. Homestead; 
exemptions. — (a) There shall be exempt 
from forced sale under process of any court, 
and no judgment, decree or execution shall 
be a lien thereon, .. . the following property 
owned by a natural person: (1) a home- 
stead, if located outside a municipality, to 
the extent of one hundred sixty acres of 
contiguous land and improvements there- 
on ...; or if located within a municipality, 
to the extent of one-half acre of contiguous 
land, upon which the exemption shall be 
limited to the residence of the owner or the 
owner's family.” 

21 Kansas, Texas, South Dakota, and 
Iowa. This list also includes the District 
of Columbia. 

22 In re Sanders, 156 B.R. 667, 670 (D. 
Utah 1993), citing Heape v. Citadel Bank 
of Independence (In re Heape) 886 F.2d 
280, 284 n.5 (10th Cir. 1989) (dictum); City 
Nat'l Bank v. Chabot (In re Chabot), No. 91- 
56171, 1993 WL 114719, at 3 (9th Cir. April 
16, 1993); In re Gonzalez, 149 Bankr. 9, 10 
(Bankr. D. Mass. 1993); In re Prestegaard, 
139 Bankr. 117, 119-20 (Bankr. S.D.N.Y. 
1992); In re Sanglier, 124 Bankr. 511, 514 
(Bankr. E.D. Mich. 1991). 

23 In re Sanders, 156 B.R. 667, 670 (D. 
Utah 1993). 

* A trustee could easily abandon the 
property as all of the proceeds of the sale 
would not benefit the unsecured creditor 
and only would benefit the judgment credi- 
tor. When the abandonment is made under 
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11 US.C. §554, the property revests to the 
debtor as it is no longer property of the 
estate as defined under 11 U.S.C. §541. 

25 And the rulings of Cannon or Goodwin 
would support the debtor’s argument to 
remove the liens from the homestead. 

26 Judge Mark and Judge Ray ruled before 
the district court’s Cannon decision that 
they would allow §522(f) motions. It is not 
known how their opinions would change 
if the Cannon issue was brought to their 
attention. 

*7 Section 222.01(4) which states: “(4) A 
lien pursuant to chapter 55 of any lienor 
upon whom such notice is served, who fails 
to institute an action for a declaratory 
judgment to determine the constitutional 
homestead status of the property described 
in the notice of homestead or to file an 
action to foreclose the judgment lien, to- 
gether with the filing of a lis pendens in 
the public records of the county in which 
the homestead is located, within 45 days 
after service of such notice shall be deemed 
as not attaching to the property by virtue 
of its status as homestead property as to 
the interest of any buyer or lender, or his 
or her successors or assigns, who takes 
under the contract of sale or loan com- 
mitment described above within 180 days 
after the filing in the public records of the 
notice of homestead. This subsection shall 
not act to prohibit a lien from attaching to 
the real property described in the notice of 
homestead at such time as the property 
loses its homestead status.” 

28 Specifically, such an action would appear 
to be violative of §§362(a)(2) and (4), which 
state: “(2) the enforcement, against the 
debtor or against property of the estate, of 
a judgment obtained before the commence- 
ment of the case under this title;. . . (4) 
any act to create, perfect, or enforce any lien 
against property of the estate.” 

2° A court could as easily deem the Sched- 
ule C’s assertion of the homestead and the 
30 days expiring without objection to the 
same (after the 341 meeting) will establish 
the factual conclusion that the property is 
homestead. See Fep. R. Bank. P. 4003. 
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of bankruptcy, commercial planning, and 
estate planning. He works extensively on 
consumer bankruptcy issues. He received 
his B.A. from Grinnell College and his J.D. 
and LL.M. in taxation from the University 
of Miami. Mr. Meyer is admitted to the U.S. 
district courts for the Southern and Middle 
districts of Florida and the 11th Circuit 
Court of Appeals. 
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APPELLATE PRACTICE 


by Sylvia H. Walbolt and Stephanie C. Zimmerman 


“I Must Dissent.” Why? 


he English judiciary has a 

tradition of seriatim opin- 

ions to decide a case in which 

each judge offers his or her 
own opinion.' Chief Justice John Mar- 
shall, who broke from that practice “to 
adopt the precedent of a single opinion 
of the Court, prized unanimity and 
managed to achieve consensus to a 
degree unparalleled since his era.” 
His concern for unanimity is not sur- 
prising: “The [c]ourt as an institution 
was not yet established. Marshall 
undoubtedly wanted the [clourt to 
speak with one voice to send America 
a strong signal: the role of the [clourt 
is to have the last say. Thus, individual 
views had to yield to the will of the 
institution.” 

Nonetheless, there were both con- 
currences and dissents in the early 
decisions of the U.S. Supreme Court, 
reflecting that “freedom of individual 
expression was purposely institution- 
alized and continued by the [c]ourt, 
with a focus on assuming respon- 
sibility through concurrences and 
dissents in potentially significant or 
controversial decisions.”‘ Simply put, 
“(t]he early [clourt established the 
philosophy that the credibility of the 
[clourt as a unit would be clarified and 
strengthened if individual justices 
articulated their own opinions.” 

Today many might question wheth- 
er the increasing number of sharply 
split decisions of the court — some re- 
ceding from long-standing precedent 
— instead detracts from the court’s 
credibility, making it appear that this 
country’s law depends on who is in po- 
litical power at the time the decision is 
rendered. Which prompts the question 
— what is the value of a dissent, par- 


ticularly in a case where the highest 
court in the jurisdiction has spoken? 
Why should scant judicial resources 
be devoted to writing an opinion that 
has no force or effect whatsoever in 
the case in which it is rendered, and 
that may in fact adversely affect the 
collegiality that is so very important 
to appellate judges, especially when 
a dissent levels a personal attack on 
the author of the majority opinion?® 

In fact, there are many sound rea- 
sons why judges at all levels decide 
they must provide their dissenting 
views.’ The authors explore them 
below and also muse on the benefits 
and detriments of issuing dissenting 
opinions. 


Is There a “Duty” to Dissent? 

The duty of a judge has long been 
advanced as the basis for submitting 
an individual opinion. Thomas Jef- 
ferson believed that every justice of 
the Supreme Court should “[t]hrow 
himself in every case on God and his 
country; both will excuse him for er- 
ror and value him for his honesty.”® 
Justice Holmes, a great dissenter, 
referred to his “duty to express my dis- 
sent.” So, too, Justice Story asserted 
it was “an indispensable duty not to 
surrender my own judgment, because 
a great weight of opinion [is] against 
me, a weight which no one can feel 
more sensibly than myself.””” 

In the end, it is the individual 
judge’s decision. Justice Ginsburg, in 
refiecting on dissents, observed that 
“with difficult cases on which reason- 
able minds may divide, sometimes 
intensely, one’s sense of [j]ustice 
may demand a departure from the 


- majority’s view, expressed in a dis- 
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senting opinion.”"! Judge Wilson of 
the 11th Circuit Court of Appeals has 
explained that “My personal practice 
is to write a dissent only when I feel 
strongly about the result reached in 
the majority opinion. Such a prac- 
tice is personal to each individual 
judge.”” 

Although believing it would be 
unpopular, Judge Blue felt it was his 
duty to dissent in Miller v. State, 782 
So. 2d 426, 433 (Fla. 2d DCA 2001), 
when he concluded the three young 
defendants had not been proven guilty 
of manslaughter, declaring that “our 
justice system requires more than 
suspicion to sustain a criminal convic- 
tion.” The effect of that dissent was the 
opposite of what he had anticipated. 
The Tampa Tribune wrote an editorial 
praising the dissent, and the state did 
not retry the case as permitted by the 
majority.'* 


When Have Judges Exercised a 
Duty to Dissent? 

Law is not science or math. You can- 
not prove your answer. Consequently, 
most dissents are expressions of hon- 
est disagreements about what the law 
is in a particular case. Other times, 
dissents acknowledge the law applied 
in the majority opinion is the accepted 
law, but propose that it should not 
be. In fact, sometimes there is a close 
correlation between dissents and con- 
curring opinions because judges who 
desire to explain what the law should 
be can do so in either a concurrence 
or dissent."* 

Not surprisingly, social issues, such 
as discrimination cases and death 
penalty cases, bring out eloquent, 
forceful dissents, sometimes read 


4 : 


from the bench. In fact, the term dur- 
ing which Justice Ginsburg orally 
announced from the bench a dissent 
in a partial-birth abortion case and a 
dissent in a Title VII case has been 
described as the term which will be 
remembered as the one in which she 
“found [her] voice, and used it.’” 
Justice Barkett used her voice to dis- 
sent in Williams v. Attorney General 
of Alabama, 378 F.3d 1232, 1250 (11th 
Cir. 2004): “This case is not, as the 
majority's demeaning and dismissive 
analysis suggests, about sex or about 
sexual devices. It is about the tradi- 
tion of American citizens from the in- 
ception of our democracy to value the 
constitutionally protected right to be 
left alone in the privacy of their bed- 
rooms and personal relationships.” 
She proceeded. to invoke the “now 
famous words” of Justice Brandeis’s 
dissent in Olmstead v. United States, 
277 US. 488, 478 (1928), that when 
“(t]he makers of our Constitution un- 
dertook to secure conditions favorable 
to the pursuit of happiness ... [t]hey 
conferred, as against the government, 


the right to be let alone — the most 
comprehensive of rights and the right 
most valued by civilized men.” 

Perhaps nothing stirs the passion 
more than disputes over presidential 
powers during wartime. Look at the 
dissents in Boumediene et al. v. Bush, 
128 S. Ct. 2229 (2008). Justice Scalia 
all but called the justices in the ma- 
jority traitors, declaring “America is 
at war with radical Islamists” and 
that the Court’s decision “will almost 
certainly cause more Americans to 
be killed.”'® He predicted the decision 
will have “devastating” and “disas- 
trous consequences” and that “(t]he 
[nJation will live to regret what the 
court has done today.”"’ And lest any- 
one be in doubt of his view, he said the 
decision was driven by “an inflated 
notion of judicial supremacy,” a notion 
Chief Justice Roberts echoed in his 
separate dissent, where he expressed 
his fear that the Court’s “particularly 
egregious” “overreaching” would lead 
to “charges of judicial activism.”'® 

In 1954, there hardly was a more 
divisive and explosive issue than 


integration of our country’s public 
schools. Separate and unequal was 
exactly what many white people 
wanted in many parts of the country. 
It was then Chief Justice Warren’s 
fear of a strong dissenting voice and 
the resulting lack of respect for the 
Court’s decision that caused him to 
work to achieve the consensus deci- 
sion in Brown v. Board of Education, 
347 U.S. 483 (1954). In retrospect, it 
may have been the Court’s finest hour 
to eschew any dissenting voice in this 
seminal case. 

One of the most splintered and 
divisive decisions in Florida ju- 
risprudence arose on a prominent 
defendant’s appeal of his conviction 
of bribery and unlawful compensation 
for official behavior, an appeal that 
ended with a Judicial Qualifications 
Commission (JQC) investigation of 
the motivation of one of the appellate 
judges.® In the initial en banc merits 
decision, the First District affirmed 
in part and reversed in part. Remark- 
ably, there were nine special opinions, 
seven of which concurred in part and 
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dissented in part. The court again 
went en banc to deny the motion for 
certification to the Florida Supreme 
Court. Two concurring opinions were 
filed; two opinions concurring in part 
and dissenting in part were filed; and 
one dissent was filed and joined in by 
another judge. One of the concurring 
judges on the motion for certification 
addressed one of the concurring/dis- 
senting merit opinions, stating the 
judge felt constrained to do so because 
the other judges “have refused to 
revise their opinions to delete their 
accusations that this court has know- 
ingly acted in a manner contrary to 
the requirements of law.”” The filing 
of that judicial opinion led to charges 
by the JQC of conduct unbecoming a 
member of the judiciary.” 


Do Dissents Affect the 
Majority’s Decision? 

Sometimes it is hoped that seeing 
the reasoning of the dissent on paper 
will swing another judge over to that 
view. This is exactly what happened in 
Osceola Co. v. Best Diversified, Inc. ,30 
Fla. L. Weekly D1831 (Fla. 5th DCA 
2005), opinion withdrawn on rehear- 
ing 936 So. 2d 55 (2006). Judge Pleus 
wrote the original opinion, with Judge 
Griffin writing a marvelously colorful 
and quotable dissent. She began say- 
ing, “I have been doing this job for a 
while, and I think this is the largest 
verdict based on the least evidence I 
have ever seen. In fact, it may be the 
least evidence to support a verdict 
of any size that I have ever seen.”” 
On rehearing, Judge Sharp flipped to 
Judge Griffin’s point of view.”* Judge 
Pleus then dissented, complaining 
that panels should not flip on the 
merits on rehearing when nothing 
new had been added. Judge Sharp 
wrote a concurrence saying she had 
the right to change her mind. 

Often there are purely pragmatic 
reasons for authoring a dissenting 
opinion. Justice Ginsburg has recited 
her experience that “there is nothing 
better than an impressive dissent to 
improve an opinion for the [cjourt. A 
well reasoned dissent will lead the au- 
thor of the majority opinion to refine 
and clarify her initial circulation.” 
This undoubtedly is why opinions 
sometimes address each other and 


Chief Justice 
Warren’s fear of a 
strong dissenting 

voice and the 

resulting lack of 
respect for the 
Court’s decision 
caused him to work 
to achieve the 
consensus decision 
in Brown v. Board 
of Education. 


rebut the points.”° Justice Ginsburg 
references the volume of unpublished 
opinions of Justice Brandeis, who 
would “suppress his dissent if the 
majority made ameliorating altera- 
tions or, even if he gained no accom- 
modations, if he thought the [c]ourt’s 
opinion was of limited applications 
and unlikely to cause real harm in 
future cases.” 

A dissent also may be the result 
of an en banc decision reaching a 
contrary result to the panel decision. 
That was the case in State v. Colitto, 
929 So. 2d 654, 658 (Fla. 2006), where 
Judge Farmer incorporated into his 
dissent the panel opinion he origi- 
nally authored, stating he did so to 
explain “in conventional legal terms 
why I think these unfounded searches 
should not be used to convict either of 
these defendants.” 

Sometimes the very fact there is 
a dissenting view demonstrates a 
flaw in the majority’s reasoning. How 
can a court conclude that the “plain 
language” of a statute requires it to 
be read in a manner different than 
dissenting justices read the statute?”’ 
How can an interpretation of a statute 
be deemed “absurd” — one no reason- 
able person would have intended — 
when a dissenting judge on the same 
panel is perfectly willing to accept it?” 
It would seem the “absurdity” doctrine 
only could be applied by a unanimous 
court, but it is not. 

Indeed, one of our favorite dissents 
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was issued by Ninth Circuit Court 
of Appeals judges in a case implic- 
itly decided under that doctrine. In 
Amalgamated Transit Union Local 
1309, AFL-CIO v. Laidlaw Transit 
Servs., Inc., 435 F.3d 1140, 1142-44 
(9th Cir. 2006), the Ninth Circuit held 
that a statute saying that application 
for an appeal had to be made “not 
less than [seven] days after entry of 
the order” actually meant “not more 
than [seven] days after entry of the 
order.” In thereafter denying an en 
banc rehearing, the original panel 
briefly explained the court’s duty was 
to honor the legislative intent, “even 
where the plain language is unam- 
biguous....” Six judges dissented from 
the denial of the en banc request, 
declaring that the role of the court “is 
to give affect to statutes as Congress 
enacts them,” and explaining the 
“real consequences to a court’s well- 
intentioned decision to fix Congress’s 
mistakes.” 

An en banc decision in which the 
original panel decision never was re- 
leased led to a sharply divided court 
in M.A.B. v. State, 957 So. 2d 1219 
(Fla. 2d DCA), review granted, 962 
So. 2d 337 (Fla. 2007), with respect 
to the requirements of a Miranda 
warning to a juvenile. The court was 
so divided that the result was a tie 
vote, mandating an affirmance of 
the conviction under Florida Rule of 
Appellate Procedure 9.331(a). In ad- 
dition to a concurring opinion, four 
judges wrote dissenting opinions, 
sometimes joined in by other judges 
and sometimes not. Thereafter, the 
validity of the same Miranda warn- 
ing came before a three-judge panel 
in Powell v. State, 969 So. 2d 1060 
(Fla. 2d DCA 2007), which held the 
warning improperly failed to inform 
the defendant of his or her right to 
have counsel present during ques- 
tioning. The panel majority, thus, 
effectively adopted the dissents’ 
position in M.A.B. Thereafter, the 
Second District held the issue has 
been decided and it is bound to follow 
Powell’s precedent, thus making the 
previous dissenting view the law in 
that district.” 

Then District Judge Peggy Quince 
had to wait until she was elevated to 
the Florida Supreme Court to have 
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her dissent in Lopez v. Vilches, 734 
So. 2d 1095, 1098 (Fla. 2d DCA 1999), 
become the law of Florida. Five years 
after she issued that dissent, her dis- 
senting view was adopted by the high 
court, which specifically relied on her 
earlier dissent.*° 

Even without joining the court that 
has the power to adopt a lower court 
judge’s dissent, such dissents may 
carry the day with the higher court. 
There is, then, good reason for an 
intermediate judge to propound the 
dissenting viewpoint. That appears 
to have been the purpose behind 
Judge Altenbernd’s dissent in Kozel 
v. Ostendorf, 603 So. 2d 602 (Fla. 2d 
DCA 1992), where he proposed a set 
of five factors to be considered before 
a court dismisses a complaint with 
prejudice as a result of an attorney's 
misconduct. The Florida Supreme 
Court later adopted the “set of fac- 
tors set forth in large part by Judge 
Altenbernd” on that issue.*! 

Furthermore, the issue may be one 
which inevitably will arise again, and 
the dissenting justice may be laying 
out a framework for changing the law. 
It ultimately may become the law, 
although possibly too late to help the 
losing party in the original case.*” Can 
anything be harder on an appellate 
advocate? Which raises the question: 
Shouldn’t a dissent be allowed to be a 
basis for a party to seek review by the 
Florida Supreme Court, so it becomes 
the law in time to help that litigant? 


Why Bother With a Dissent in a 
Court of Last Appeal? 

So, why a dissent in a decision by 
the court of last appeal? Sometimes 
the dissent is aimed squarely at the 
legislative branch, in hopes it will 
change the law at issue. That is ex- 
actly what the dissenting justices did 
in Delgado v. State, 776 So. 2d 233, 
242 (Fla. 2000), when they explicitly 
urged the Florida Legislature “to im- 
mediately review and plainly express 
whether it accepts the majority’s 
construction of this statute.” Accept- 
ing that invitation, the legislature 
enacted F‘S. §810.015 (2001), to nullify 
the court’s decision in Delgado. 

Sometimes the dissent is aimed at 
a future court. Chief Justice Hughes 
described it as “an appeal . . . to the 
intelligence of a future day, when a 
later decision may possibly correct 
the error into which the dissenting 
judge believes the court to have been 
betrayed.”** Justice Scalia observed 
that “[wlhen history demonstrates 
that one of the Court’s decisions has 
been a truly horrendous mistake, it is 
comforting ... to look back and realize 
that at least some of the justices saw 
the danger clearly and gave voice, of- 
ten eloquent voices, to their concern.” 
For this reason, Scalia posits that such 
dissents “augment rather then dimin- 
ish the prestige of the Court.” 

Undoubtedly, the most famous 
dissent to become the law is Judge 
Harlan’s dissent in Plessy v. Fergu- 


son, 163 U.S. 537, 552-64 (1896). He 
said there that “[o]ur constitution is 
color-blind, and neither knows nor 
tolerates classes among citizens. In 
respect of civil rights, all citizens are 
equal before the law.” He went on to 
predict, quite accurately, that “the 
judgment this day rendered will, in 
time, prove to be quite as pernicious 
as the decision made by this tribunal 
in the Dred Scott case.” That dissent 
certainly is his legacy to our country’s 
jurisprudence, and it became the law 
of this country in Brown v. Board of 
Education, 347 U.S. 483 (1954). 

Although Judge Harlan’s statement 
that the “Constitution is color-blind” 
was rejected in affirmative action 
cases such as Univ. of Calif. Regents 
v. Bakke, 438 U.S. 265 (1978), it was 
seized upon by Justice Thomas in 
his concurring opinion in Parents 
Involved in Community Schools v. Se- 
attle School District, 127 S. Ct. 2738, 
2782 (2007). He did so in responding 
to the dissent in that case: 


Most of the dissent’s criticisms of today’s 
result can be traced to its rejection of 
the color-blind Constitution. The dissent 
attempts to marginalize the notion of a 
color-blind Constitution by consigning it to 
me and [mlembers of today’s plurality. But 
I am quite comfortable in the company I 
keep. My view of the Constitution is Justice 
Harlan’s view in Plessy: “Our Constitution 
is color-blind, and neither knows nor tol- 
erates classes among citizens.” (Internal 
citations omitted.) 


Justice Thomas also remarked on 
the force that a dissent can have for 
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future advocates, noting that this 
view of the Constitution was the ral- 
lying cry for the lawyers who litigated 
Brown.” 

Justice Blackmun’s dissent in Bow- 
ers v. Hardwick, 478 U.S. 186 (1986), 
has been said to have had the same 
enervating effect: “He had me read to 
him from the Times the whole of Jus- 
tice Blackmun’s...dissent. He talked 
about it for days whenever one of his 
lawyer friends would call. [He] was 
the one who made me understand 
that a great dissent could over the 
course of time acquire the moral force 
to alter bigoted laws that seemed im- 
pregnable.”* Simply put, a dissent can 
give hope that the law ultimately will 
be otherwise. 


Conclusion 

Since our first year in law school, 
we have been told that dissenting 
opinions have no persuasive effect. 
However, as can be seen, there is very 
good reason to question that notion. 
Dissents can expose disagreements 
in the law and may even propose 
better law. A dissent may change not 
only the minds of fellow judges on the 
panel, but also the minds of future 
judges. When the use of a dissent is 
limited to when it is most meaning- 
ful, what is today’s dissent could be 
tomorrow’s majority. And that is why 
a judge sometime has to say, “I must 
dissent.”Q) 


' Justice Ruth Bader Ginsburg, The 20th 
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Sandra Day O’Connor of holding “irratio- 
nal” views that cannot be taken seriously. 
Webster v. Reproductive Health Services, 


492 US. 490, 537 n* (1989) (Scalia, J., 
concurring in part). Of course, even when 
he is on the same side as the majority 
opinion, he can be biting, such as when 
he accused Chief Justice Roberts of “faux 
judicial restraint.” Fed. Election Comm’n 
v. Wisc. Right to Life, Inc., 127 S.Ct. 2652, 
2683 n. 7 (2007) (Scalia, J., concurring in 
part). 

7 A dissenting judge may not always 
provide explanation for the dissent. Or, a 
judge may release a “dubitante” opinion, 
which is “a notation expressing serious 
doubt about the case.” Harry L. Anstead 
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GENERAL PRACTICE, SOLO AND 
SMALL FIRM 


by Damian C. Adams, Michael T. Olexa, 


Tracey L. Owens, and Joshua A. Cossey 


Udder Nonsense? The Emerging Issue of Raw Milk 
Sales in Florida, Part II: Legal Liability 


roducers of unpasteurized 

“raw” milk face significant 

legal liability. Pasteuriza- 

tion is “the application of 
heat to destroy human pathogens in 
foods.”! The process can significantly 
reduce milk’s disease risks; yet the 
process can also reduce milk’s inher- 
ently beneficial qualities, such as 
available nutrients, active enzymes, 
helpful bacteria, calcium absorption, 
and taste.” Milk is an ideal vector 
for several dangerous bacteria and 
viruses, and several serious disease 
outbreaks have been blamed on raw 
milk. The U.S. Food and Drug Admin- 
istration blamed raw milk for 45 such 
outbreaks from 1998-2005, including 
severe symptoms and hospitaliza- 
tion.* 

Despite the risks to human health, 
producers continue to market raw 
milk to the general public even when 
specifically prohibited.* Part one of 
this article, published in the October 
2008 issue, addressed the federal and 
state regulatory schemes for market- 
ing raw milk and provided background 
information on pasteurization and its 
impacts on milk. Part two examines 
the legal ramifications of marketing 
raw milk to the end consumer. There 
are four legal theories that an injured 
person is likely to use to recover for 
damages from raw milk: 1) negli- 
gence and negligence per se; 2) strict 
products liability for manufacturing, 
design, and warning defects; 3) breach 
of express or implied warranty; and 4) 
misrepresentation. 

Bearing in mind the elements of 
a negligence suit,a dairy farmer or 
vendor of raw milk is required to 
use ordinary or reasonable care in 


production and maintenance, market- 
ing, and selling raw milk, as well as 
to provide warning or notice of any 
deleterious condition; milk should be 
without impurities or contamination.° 
Potential errors in the handling and 
vending of raw milk include the use of 
contaminated milk, cross-contamina- 
tion of wholesome and contaminated 
raw milk, poor personal hygiene by 
infected milk handlers, inadequate 
cleaning of equipment, inadequate 
temperatures for storage, insufficient 
assessments of a cow’s health, and 
failure to properly sanitize a facility.® 
For example, in Hygeia Dairy Co. v. 
Gonzalez, 994 S.W.2d 220, 223 (Tex. 
App. 1999), a Texas appeals court 
found that producers had a duty 
to disclose any diseases among the 
herd prior to the sale of any animal. 
This duty may extend to herd share 
schemes, whieh advocates consider 
as reducing liability to the farmer be- 
cause the consumer is drinking milk 
from the cow owned in part by the 
consumer.’ The question of whether 
a duty exists can turn on the fore- 
seeability of harmful consequences, 
particularly with respect to third 
parties.*® 

Plaintiffs in a negligence claim may 
find it difficult to establish that the 
raw milk was the proximate cause 
of their injuries.° Courts may look to 
medical testimony to evaluate other 
potential causes of an illness.'° In 
Florida, the plaintiff’s burden of proof 
may be met by a “reasonable certain- 
ty” that the milk caused the injuries." 
Commodities like milk are typically 
collected from numerous producers, 
graded, and then stored collectively. 
One contaminated truckload can spoil 


the whole lot, and it can be difficult 
to determine which producer is to 
blame for the contamination." Florida 
courts have recognized market share 
liability, which allows apportionment 
of fault according to market share." 
This form of liability has only been 
applied to negligence cases, not strict 
liability, warranty, or other actions, 
which are discussed below. 

Raw milk producers may have a 
special duty to warn.'* When raw milk 
is sold to consumers for pet or human 
consumption, a warning or disclaimer 
often accompanies the product. Once a 
duty to warn arises, the manufacturer 
who has provided it may still be liable 
for harm if the warning is inadequate. 
A qualitative evaluation may find that 
the warning did not sufficiently advise 
of the product’s potential dangers, 
which is “no better than providing no 
warning at all.”!° Mandatory warnings 
and labels do not shield the producer 
or vendor from liability in negligence 
actions. 

Negligence per se is triggered when 
the defendant violates a statute or 
regulation that was designed to pre- 
vent the type of harm suffered by the 
plaintiff. Violation of Florida’s statute 
governing the handling and/or sale 
of milk would trigger negligence per 
se.'’ Once established, the defendant 
is liable for injuries regardless of how 
reasonable the defendant’s actions.'® 

Raw milk marketers are also vul- 
nerable to strict products liability 
claims for 1) manufacturing defects, 
2) design defects, and 3) warning de- 
fects. Food products are considered 
to have a manufacturing defect if they 
contain a “harm-causing ingredient” 
that “a reasonable consumer would 
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not expect the food product to con- 
tain.””° Florida applies the reasonable 
expectations test for manufacturing 
defects.”! For raw milk, the main fo- 
cus of a manufacturing defect claim 
would be whether the consumer 
would reasonably expect the harmful 
contaminant to be in the product.” 
If the ordinary consumer is aware of 
any naturally occurring, potentially 
unhealthy characteristics of raw milk, 
the characteristics do not necessar- 
ily make the product defective. For 
example, alcohol and raw seafood are 
not considered defective despite their 
“inherent danger,” because the public 
is sufficiently aware of their potential 
harm.”* 

Unlike products that are well 
known for containing potentially 
harmful ingredients, raw milk may 
be considered wholesome by most 
consumers. Juries have consistently 
determined that, except for raw sea- 
food, consumers did not reasonably 
expect bacterial contamination of 
foods and that these foods suffered 
from manufacturing defects.** Some 
raw milk producers have even adver- 
tised their products as being healthier 
than pasteurized milk,” creating even 
higher expectations.” 

A design defect occurs when a prod- 
uct “conforms to its intended design 
[that] renders the product not rea- 
sonably safe.””’ Florida follows both 
a risk-utility test?* and a reasonable- 
ness test for these cases.” According 
to the risk-utility test, juries must 
consider a number of factors to de- 
termine the overall social desirability 
of the product that injured the plain- 
tiff.°° With the reasonableness test,*! 
juries must examine whether the 
product “could have reasonably been 
made safer by a better design” when 
considering what the manufacturer 
knew or should have known about 
alternative designs.** Producers claim 
that raw milk has improved vitamin 
and calcium content, provides for 
better long-run consumer health, and 
tastes better than pasteurized milk.** 
Such claims weigh in favor of raw 
milk; however, the slight cost associ- 
ated with pasteurization and the high 
risks of injury to vulnerable classes 
would weigh against raw milk. 

Defective warning arises when “the 


foreseeable risks of harm posed by the 
product could have been reduced ... by 
the provision of reasonable instruc- 
tions or warnings ... and the omission 
... renders the product not reasonably 
safe.”** Like defective design, courts 
apply the consumer expectations and 
risk-utility tests to defective warn- 
ing claims.* The presence of state- 
mandated language is one factor of 
a warning’s adequacy.* For example, 
pet food allowances might provide 
some protection to producers and ven- 
dors, but they may be responsible for 
foreseeable uses and misuse of their 
products, even when users violate 
explicit warning labels.*’ 

Warranties are representations 
made about the product’s character- 
istics or performance. The Uniform 
Commercial Code art. 2, which was 
adopted at least in part by every state 
except Louisiana,” governs the sale 
of goods and related warranty claims. 
Florida courts are divided on whether 
the UCC prohibits common law war- 
ranty of merchantability claims.*® An 
express warranty is created by affir- 
mative statements of facts, promises, 
and even opinions provided by the 
vendor during the sales process.*° 

Vendor and producer claims about 
the wholesomeness of raw milk may 
be considered an express warranty. 
For example, when producers adver- 
tise raw milk as “healthier than pas- 
teurized milk,”*! they are vulnerable 
to liability for breach of an express 
warranty.” Implied warranties are 
ipso facto warranties; any product 
that enters into commerce includes 
an implied warranty of merchant- 
ability, meaning that the product “is 
reasonably fit for the general purpose 
for which it is manufactured and 
sold.”** For example, raw chicken is 
merchantable because its ordinary 
purpose is consumption after thor- 
ough cooking. In the context of milk, it 
is merchantable if it meets acceptable 
safety standards and is fit for human 
consumption. 

The reasonable expectations test 
determines whether food products are 
merchantable.“ Implied warranties of 
merchantability can extend to third 
parties. A vendor can be held liable 
for a consumer who is not a purchaser 


* or arguably cannot make an informed, 
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reasonabie choice about drinking raw 
milk.* Not all raw milk drinkers are 
well-informed, reasonable risk takers. 
For example, milk vendors — who 
have historically targeted their mar- 
keting efforts toward children — could 
arguably have foreseen these consum- 
ers being within the anticipated zone 
of risk. 

Deceptive advertising claims (in- 
cluding omissions) are the basis for 
a misrepresentation claim in tort.‘ 
For example, in Consumers Union of 
U.S., Inc. v. Alta-Dena Certified Dairy, 
4 Cal. App. 4th 963, 965 (Ca. Dist. 
Ct. App. 1992), Alta-Dena had long 
advertised its certified raw milk as 
having health benefits. Evidence at 
trial confirmed that certified raw milk 
was less safe that pasteurized milk, 
contained dangerous bacteria, and 
was not produced under “the strict- 
est health standards in the industry” 
as advertised.*’ The California court 
concluded that Alta-Dena’s false and 
misleading advertisements warranted 
a compulsory warning label on its 
certified raw milk products.** 

If the injured raw milk drinker 
establishes the elements of his or her 
claim, the producer or vendor has 
several potential defenses to reduce a 
damage award. These include a stat- 
ute of repose and plaintiff behavior 
defenses such as comparative neg- 
ligence.*® Florida’s statute of repose 
invalidates most products liability 
claims after 10 years.*° Some excep- 
tions apply for injuries that are not 
immediately apparent, such as expo- 
sure to asbestos. Recent studies have 
indicated that the effects of food-borne 
illnesses may onset years or decades 
later,*' potentially complicating the 
analysis. 

A pure comparative negligence 
rule applies in Florida.*? This oper- 
ates to apportion damages according 
to each party’s percentage of fault, 
which can include assumption of 
risk, misuse, and alteration of the 
product. The classic example is the 
consumer with liver disease who 
consumes raw oysters and becomes 
ill, or a consumer who eats raw pork 
and develops trichinosis.** In the 
raw milk context, defendants may 
be able to show that plaintiffs were 
fully aware of the health risks (even 


though the ordinary consumer would 
not have been, and even if warnings 
were inadequate), yet consumed the 
product anyway. 

Populations of at-risk consumers,™ 
consolidation of industry and mass 
distribution of food from few central 
food processing centers,” and people’s 
increased reliance on eating away 
from home” contributes to the risk 
of mass foodborne disease outbreaks. 
For the raw milk producer or vendor, 
raw milk sales are dripping with li- 
ability potential from a myriad of legal 
theories: negligence and negligence 
per se, strict products liability, breach 
of warranties, and misrepresentation. 
While no safety protocol is absolute, 
many states view pasteurization as a 
cheap, effective, and proven method 
of reducing disease risks with argu- 
ably negligible negative impact on the 
quality of milk. As raw milk liability 
potential now stands, one can only 
warn caveat emptor et venditor — let 
both buyer and vendor beware.Q 


1 International Dairy Foods Association, 
Pasteurization: Definition and Methods, 
www.idfa.org/facts/milk/pasteur.cfm. 

? Linda Bren, Got Milk? Make Sure It’s 
Pasteurized, 38(5) FDA ConsuMER Maca- 
ZINE 29, 29-31 (Sep/Oct 2004) (“Raw milk 
advocates claim that unprocessed milk is 
healthier because pasteurization destroys 
nutrients and enzymes necessary to absorb 
calcium. It also kills beneficial bacteria and 
is associated with allergies, arthritis, and 
other diseases....”). 

3.U.S. Food and Drug Administration, 
FDA and CDC Remind Consumers of the 
Dangers of Drinking Raw Milk (Mar. 1, 
2007), available at www.fda.gov/bbs/top- 
ics/NEWS/2007/NEW01576.html. See also 
CDC, Multistate Outbreak of Salmonella 
Serotype Typhimurium Infections Associ- 
ated with Drinking Unpasteurized Milk 
— Illinois, Indiana, Ohio, and Tennessee, 
52 (26) Morsipity & Mortatity WEEKLY 
Rep’ 613 (July 2003) (In 2002, several 
Ohio children were hospitalized with 
salmonella food poisoning after visiting a 
small dairy.). 

* MLL. Headrick et al., The Epidemiology 
of Raw Milk-associated Foodborne Disease 
Outbreaks Reported in the United States, 
1973 - 1992, 88(8) Am. J. Pustic HEALTH 
1219, 1219-1221 (Aug 1998). Disease 
outbreaks from raw milk (86.9 percent) 
reported by the U.S. Centers for Disease 
Control [hereinafter CDC] from 1973-1992 
were in states where raw milk sales were 
legal. 

5 Fra. Stat. §500.10 (2008); see also Wil- 
liams v. Davis, 974 So. 2d 1052, 1056 (Fla. 
2007). 

§ See Jean C. Buzby et al., Product Liabil- 
ity and Microbial Illness, 799 AGRICULTURAL 


The Editorial Board encourages your 
submission for publication consideration. 
Below are guidelines for preparing your manuscript. 


The primary purpose of articles and columns is to 
educate or inform the reader on issues of substantive 
law and practical concern to lawyers. Analysis, opinion, 
and criticism of the present state of the law also are 
encouraged and should be clearly identified by sufficient 
legal authority on all sides of an issue to enable the 
reader to assess the validity of the opinion. When 
criticism is voiced, suggestions for reform should also 
be included. Criticism should be directed to issues only. 


Articles submitted for possible publication should 
be typed on 8 & 1/2 by 11 inch paper, double- 
spaced with one-inch margins. Only completed 
articles will be considered. Citations should be 
consistent with the Uniform System of Citation. 
Endnotes must be concise and placed at the 
end of the article. Excessive endnotes are 
discouraged. 


Lead articles may not be longer than 18 pages, 
including endnotes, and will be reviewed by 
members of The Florida Bar Journal Editorial 
Board. The board, which is composed of lawyers 
practicing various areas of law, has discretion 
over the acceptability of legal articles and prefers 
not to review articles submitted simultaneously to 
other publications and requests notification from 
the author that the article or any version of it has 
ever been published or is pending publication in 
another periodical. 


Columns may be submitted directly to section 
column editors. Length of columns is 12 pages 
including endnotes. 


Unsolicited manuscripts are invited and may be 
submitted to Editor, The Florida Bar Journal, 651 
E. Jefferson St., Tallahassee, FL 32399-2300. 


THE FLORIDA BAR JOURNAL/NOVEMBER 2008 43 


. | | 
4 


Econ. Rep’r 1, 4 (Apr. 2001). 

7 Jim R. Schwiesow, Government Storm 
Troopers and our Milky Ways, available at 
www.newswithviews.com/Schwiesow/jim9. 
htm (stating herdshare programs provide 
liability protection since the animal be- 
longs to the consumer). 

8 Id. 

® See, e.g., Richard C. Ausness, Tell Me 
What You Eat, and I Will Tell You Whom to 
Sue: Big Problems Ahead for “Big Food”?, 
39 Ga. L. Rev. 839, 869-74 (2005). 

English v. Louisiana Creamery, Inc., 181 
So. 2d 800 (La. Ct. App. 1st Cir. 1965). 

'! Gant v. Lucy Ho’s Bamboo Garden, Inc., 
460 So. 2d 499 (Fla. 1st D.C.A. 1984). 

David A. Fischer, Products Liability 
—An Analysis of Market Share Liability, 
34 Vann. L. Rev. 1623, 1625 (1981) (discuss- 
ing problems of proving liability in generic 
drug production). 

'8 See Conley v. Boyle Drug Co., 570 So. 
2d 275 (Fla. 1990) (The Florida Supreme 
Court allowed a narrow version of market 
share liability for drugs that caused birth 
defects.). 

4 See Powers v. Thobani, 903 So. 2d 275 
(Fla. 4th D.C.A. 2005). 

West-AMERICAN Law oF Propucts LiI- 
ABILITY 6, §33:1, n. 133 (3d, Clark Boardman 
Callaghan 2007). 

'6 Restatement (Third) of Torts: Product 
Liability §4 cmt. e (2006). 

7 See Fia. Stat. ANN. §502.091 (2006); Fia. 
Apmin. Cope. ANN. R. 5D-1.001 (2006). 

'S 96 A.L.R.3d 22; 53 A.L.R.3d 239. 

'® Restatement (Third) of Torts: Products 
Liability, §§8, 19 (2006). A successful strict 
products liability claim must prove 1) the 
product was defective when it left the 
producer’s control; 2) the product was un- 
reasonably dangerous at that time; and 3) 
the defect was the proximate cause of the 
harm to the consumer. See 63 Am. Jur. 2d 
Products Liability §550; see also Restate- 
ment (Third) of Torts: Product Liability §7 
cmt. b, n. 2. 

*? Restatement, §7, cmt. A. See also 
Cousineau McGuire, National Survey of 
Food Liability: A Breakdown of Case Law 
and Statutes on a State-by-State Basis 
for Claims Relating to Food Liability, 
www.cousineaulaw.com/forum_series/fo- 
rum_foodliability.htm. See also Lars Noah, 
Managing Biotechnology’s Revolution: 
Has Guarded Enthusiasm Become Benign 
Neglect?, 11 Va. J.L. & Tecnu. 4, note 252 
(Spring 2006). 

21 See Koperwas v. Publix Supermarkets, 
Inc., 534 So. 2d 872, 873 (Fla. 3d D.C.A. 
1988). 

* Restatement (Third) of Torts: Product 
Liability §7 cmt. b (2006); see also Fa. 
Srar. Ann. §500.10 (2008). 

*3 Pelman v. McDonald’s Corp., 237 F. 
Supp. 2d 512, 531-532 (S.D.N.Y. 2003) 
(recognizing that expectations about food 
contents are ever-changing). 

*4 See, e.g., Jackson v. Nestle-Beich, Inc., 
589 N.E.2d 547 (Ill. 1992); Bennett v. Han- 
nelore Enters., No. CV-02-5082 (NGG), 2003 
US. Dist. LEXIS 26083 (E.D.N.Y. 2003); 
and Rottman v. Krabloonik, 834 F. Supp. 
1269 (D. Colo. 1993). 

* See Consumers Union of U.S., Inc. v. 


Alta-Dena Certified Dairy, 4 Cal. App. 4th 
963, 966 (Ca. Dist. Ct. App. 1992). 

26 For a discussion of this with respect 
to corn, see Drew L. Kershen, Health and 
Food Safety: The Benefits of Bt-Corn, 61 
Foop Druc L.J. 197 (2006) note 163. 

27 Restatement (Third) of Torts: Product 
Liability §1 cmt. a (2006); see also Husky 
Industries, Inc. v. Black, 434 So. 2d 988, 995 
n.4 (Fla. 4th D.C.A. 1983). 

*8 Radiation Technology, Inc. v. Ware Con- 
struction Co., 445 So. 2d 329 (Fla. 1983). 

29 Force v. Ford Motor Co., 879 So. 2d 103, 
110 (Fla. 5th D.C.A. 2004). 

30 Td. at 331. (The jury would be in- 
structed to consider “the likelihood and 
gravity of potential injury against the 
utility of the product, the availability of 
other, safer products to meet the same 
need, the obviousness of the danger, public 
knowledge and expectation of the danger, 
the adequacy of instructions and warnings 
on safe use, and the ability to eliminate 
or minimize the danger without seriously 
impairing the product or making it unduly 
expensive.”). Id. 

3! Restatement (Third) of Torts: Products 
Liability §2 cmt. i (2006). For a discussion 
of the negligence standard, see, e.g., DAVID 
G. OWEN, ED., PHILOSOPHICAL FOUNDATIONS 
oF Tort Law 215 (1995). 

*2 Aaron Arnold, Rethinking Design Defect 
Law: Should Arizona Adopt the Restate- 
ment (Third) of Torts: Products Liability?, 
45 Ariz. L. Rev. 173, 184 (Spring 2003). 

33 See, e.g., Organic Pastures Dairy 
Co., Frequently Asked Questions, www. 
organicpastures.com/faqg.html. See also 
Marcia L. Headrick et al., Profile of Raw 
Milk Consumers in California, 112 Pusuic 
HeattH Reports 418, 419 (Sept. 1997). 

** Restatement (Third) of Torts: Products 
Liability §2(c); see also Richard W. Wright, 
The Principles of Product Liability, 26 REv. 
Litic. 1067, 1122 (2007). 

35 Restatement (Third) of Torts: Products 
Liability §2(c) cmt. n (2006). 

36 Td. at §2 cmt. i. 

37 Alan Calnan, A Consumer-use Ap- 
proach to Products Liability, 33 U. Mem. 
L. Rev. 755, 756-758 (2003); Larue v. Natl 
Union Elec. Corp., 571 F.2d 51, 53 (1st Cir. 
1978). 

38 Cornell University Law School, Law by 
Source: Uniform Laws — Uniform Com- 
mercial Code Locator, www.law.cornell. 
edu/uniform/ucc.html. 

3° See West v. Caterpillar Tractor Co., 336 
So. 2d 80, 88 (Fla. 1976) (U.C.C. remedies 
are only exclusive when specifically indi- 
cated by statute.); see also Taylor v. Ameri- 
can Honda Motor Co., 555 F. Supp. 59, 62 
(M.D. Fla. 1982) (U.C.C. is the exclusive 
remedy for a breach of implied warranty 
claim). 

 U.C.C. §2-313(2). 

“1 Alta-Dena, 4 Cal. Rptr. 2d 193 (1st Cal. 
Dist. Ct. App. 1992). 

*2 Consumers Union of U.S., Inc. v. Alta- 
Dena Certified Dairy, 4 Cal. App. 4th 963, 
966 (Ca. Dist. Ct. App. 1992). 

* U.C.C. §2-313(1). Also, an implied war- 
ranty of fitness for a particular purpose is 
created by the vendor if 1) The vendor is 

- aware of the buyer’s intended use of the 


44 THE FLORIDA BAR JOURNAL/NOVEMBER 2008 


product; and 2) the buyer relies on the 
vendor’s judgment or skill in selecting 
a suitable product for that purpose. See 
U.C.C. §2-314. In the context of milk, a 
warranty arguably would be created if the 
buyer told the vendor that she was looking 
for the safest milk possible because she 
had an immune deficiency. 

44 See generally Jerry J. Phillips, Con- 
sumer Expectations, 53 S.C. L. Rev. 1047 
(2002). 

* Pate v. Threlkel, 661 So. 2d 278 (Fla. 
1995) (duty owed to identifiable parties 
within the zone of risk); see also Cheeks 
v. Dorsey, 846 So. 2d 1169 (Fla. 4th D.C.A. 
2003). 

46 Richard C. Ausness, Tell Me What You 
Eat, and I Will Tell You Whom to Sue: Big 
Problems Ahead for “Big Food”?, 39 Ga. L. 
Rev. 839, 865 (2005). 

47 Consumers Union of U.S., Inc. v. Alta- 
Dena Certified Dairy, 4 Cal. App. 4th at 
964-965 (Ca. Dist. Ct. App. 1992). 

-48 Td. at 971. 

*° David G. Owen, Products Liability: 
User Misconduct Defenses, 52 S.C. L. REv. 
1, 36-40. 

50 Fra. Star. ANN. §95.031(b) (For prod- 
ucts with a useful life less than 10 years, 
claims must be filed within 12 years of 
purchase. ). 

51 Virginia Bioinformatics Institute, Esch- 
erichia coli 0157:H7, http://pathport.vbi. 
vt.edu/pathinfo/pathogens/E.coli_O157H7. 
html (End-stage renal failure can onset 
years or decades after initial infection by 
E. coli.). 

52 Stat. ANN. §768.81 (2008). 

53 Davip G. OWEN ET AL., MADDEN & OWEN 
on Propucts Liasitity §15:1, 95 n.21 (3d, 
West Publishing 2000). 

54 William T. Jarvis, National Council 
Against Health Fraud, Raw Milk Can Be 
Deadly, www.ncahf.org/articles/o-r/raw- 
milk.html. 

55 §.F. Altekruse, M.L. Cohen, and D.L. 
Swerdlow, Emerging Foodborne Diseases, 
3 EMERGING InFEcTiousS DisEAsEs 285, 285- 
293 (July/Sept. 1997), available at www. 
cde.gov/Ncidod/eid/vol3no3/cohen.htm. 

56 Id. (Nearly 80 percent of food-borne 
outbreaks occurred outside the home in 
the U.S. in the 1990s.). 


Damian C. Adams, J.D., Ph.D., is 
an assistant professor in the Agricultural 
Economics Department at Oklahoma State 
University, Stillwater. Michael T. Olexa is 
professor and director of the Agricultural 
Law Center at the University of Florida. 
Tracey L. Owens is staff attorney in 
the 10th Judicial Circuit Court, Bartow. 
Joshua A. Cossey is an attorney with the 
Law Offices of R.W. Bauer, P.A. 

This article is a modified version of the 
authors’ article, Déja Moo: Is the Return to 
Public Sale of Raw Milk Udder Nonsense?, 
13(3) Drake J. Acr. L., and is published 
with permission. 

This column is submitted on behalf of 
the General Practice, Solo and Small Firm 
Section, Ana M. Veliz, chair, and Craig Fer- 
rante, editor. 


4 

a 

& 


TAX LAw 


by Thomas O. Wells and Joseph R. Schortz 


Accelerating Losses with an Assignment 
for the Benefit of Creditors 


hen a flow-through 

entity for federal income 

tax purposes (such as a 

partnership or Subchap- 
ter S corporation) has losses, such losses 
are allocable to the entity’s owners. If 
the owners have sufficient tax basis in 
their equity to utilize such losses and 
such losses are not otherwise limited 
by at-risk or passive activity loss rules, 
owners typically desire to accelerate 
the recognition of such losses because 
such losses may be able to reduce their 
income taxes for the year in which such 
losses, are recognized or may generate a 
tax refund by being carried back to the 
two prior tax years under §172(b)(1)(A) 
of the Internal Revenue Code of 1986, 
as amended.! 

For developers and home builders, 
many of these losses are attributable 
to the economic downturn and financial 
troubles that commenced in 2006 and 
2007. This article examines the impact 
of the differences in the timing of loss 
recognition events by a developer seek- 
ing to sell or otherwise transfer real 
estate assets, file bankruptcy or com- 
mence an assignment for the benefit of 
creditors (an ABC proceeding) or that 
is subject to a foreclosure action, and 
how an ABC proceeding may be modi- 
fied to constitute an abandonment loss 
and accelerate the timing of the loss 
recognition event. 


Income Tax Treatment for 
Developers 

A developer is prohibited from de- 
preciating real estate assets and must 
capitalize expenses with respect to such 
assets pursuant to I.R.C. §263A(b)(2). 
The requirement by a developer to 
capitalize expenses results in a deferral 


of any deduction or loss to the devel- 
oper until such real estate assets are 
transferred. Such real estate assets are 
considered as inventory and subject to 
ordinary income or loss when sold. If the 
fair market value of such real estate as- 
sets has decreased below the developer's 
adjusted tax basis, the sale or transfer 
of such assets will generally trigger an 
ordinary loss to the developer. If the 
developer has generated taxable income 
in the prior two tax years, such loss could 
be carried back on an amended tax re- 
turn and would generate an income tax 
refund for the developer. 


Timing of the Recognition of 
Loss Due to a Sale, Bankruptcy, 
or Foreclosure 

The recognition of a loss resulting 
from a sale or other transfer occurs 
upon the closing of the event under 
1.R.C. §1001. However, the real estate 
closing event can be delayed due to 
many factors, including a lack of po- 
tential purchasers, unstable market 
conditions with declining real estate 
values, issues with a financial institu- 
tion that may be funding a portion of 
thé purchase price and due diligence, 
which could include an environmental 
audit and an appraisal if the purchase 
price is being financed by a financial 
institution. This delay results in a delay 
in the recognition of a loss. If the delay 
causes the sale to occur in a subsequent 
tax year, then the developer will lose the 
opportunity to carry back the loss to an 
earlier tax year that could have resulted 
in a larger tax refund. 

The commencement of a bankruptcy 
does not create a loss recognition event 
for the developer pursuant to I.R.C. 
§1398.2 The developer is treated as 


continuing to own the assets contrib- 
uted to the bankruptcy estate until 
the estate disposes of such assets. Ac- 
cordingly, there is no recognition of a 
loss until such disposition occurs as is 
similar for a transfer occurring due to a 
sale or exchange of property. Although 
the bankruptcy sales process may be 
more accelerated than the typical non- 
bankruptcy sales process, it may still 
be delayed due to the appointment of 
a bankruptcy trustee, the marketing 
of real estate assets by the trustee, 
and the negotiations of a purchase and 
sale agreement by the trustee with an 
initial buyer followed by a bankruptcy 
auction of the real estate assets pur- 
suant to 11 U.S.C. §363. This process 
can take between six to 12 months. If 
the §363 sale occurs in a subsequent 
year, then the developer will lose the 
opportunity to carry back the loss to an 
earlier year that could have resulted in 
a larger tax refund. 

The recognition of a loss resulting 
from a transfer due to a foreclosure 
sale occurs upon the closing of such 
foreclosure sale under I.R.C. §1001. 
The developer has discharge of indebt- 
edness income under I.R.C. §61(a)(12) 
equal to the difference between the debt 
being discharged and the fair market 
value of the real estate. The developer 
has an ordinary loss equal to the differ- 
ence between the developer’s adjusted 
tax basis in the real estate and the fair 
market value of such real estate. The 
winning bid in an auction held pursuant 
to the foreclosure sale may be helpful in 
determining the fair market value of the 
real estate. A foreclosure sale requires 
the holder of the mortgage to commence 
the foreclosure action, which could be 
delayed by a bankruptcy that could be 
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commenced either by the developer or 
other creditors of the developer. The 
foreclosure sale is the result of a judicial 
process that could also delay the timing 
of the loss recognition. If the foreclosure 
sale occurs in a subsequent year, then 
the developer will lose the opportunity 
to carry back the loss to an earlier year 
that could have resulted in a larger tax 
refund. 


Timing of the Recognition of 
Loss Due to an ABC Proceeding 

The recognition of a loss under I.R.C. 
§165(a) resulting from an abandonment 
occurs at the time of the abandonment. 
The developer need not sell the real 
estate assets, either voluntarily or 
through a bankruptcy or foreclosure 
sale, for an abandonment to occur. The 
developer must 1) have the intention 
to abandon the real estate assets, and 
2) must take an affirmative act to evi- 
dence such abandonment.* A taxpayer 
who abandons property held for use in 
a trade or business or in a transaction 
undertaken for profit is entitled to a 
loss based on the property’s adjusted 
tax basis. For an abandonment to occur, 
the developer must also establish the 
following: the loss incurred in a trade or 
business or in an activity entered into 
for profit and the amount of the loss. 

An abandonment generally results 
in an ordinary loss by the abandoning 
party. However, an abandonment will be 
treated as a capital loss resulting from a 
sale or exchange if the taxpayer receives 
any consideration in connection with 
the abandonment or the abandoned as- 
set is a .R.C. §1234A asset.* These ad- 
ditional requirements make it difficult 
for the disposition of a capital asset via 
an abandonment to create an ordinary 
loss rather than a capital loss. Capital 
losses are less beneficial to a taxpayer 
than ordinary losses.’ However, these 
requirements do not delay the timing 
of the recognition of the loss by the 
developer due to an abandonment 
and do not cause the abandoned real 
estate to be treated as a capital asset 
or a capital loss for the developer. Such 
abandonment causes the developer to 
incur an ordinary loss. 

For a developer attempting to aban- 
don real estate assets to accelerate the 
recognition of loss to create a tax refund 
due to the loss carryback to the preced- 


During this difficult 
economic period, 
developers and home 
builders will be looking 
to generate cash from 
sources other than the 
development of real 
estate. 


ing two years, the key components are 
the intent to abandon and the affirma- 
tive act to evidence such abandonment. 
By modifying the sample form of the as- 
signment shown in the Florida Statutes 
for an ABC proceeding, the developer 
can use the assignment of assets to the 
assignee in an ABC proceeding as an 
abandonment. Such planning acceler- 
ates the timing of the loss recognition to 
the date of such assignment, which will 
be much sooner than a sale, foreclosure, 
or bankruptcy confirmation. 

The real estate that is being aban- 
doned by the developer may be subject 
to outstanding, unpaid mortgages and 
may have a tax basis that exceeds such 
unpaid mortgage balance. Although the 
issue is not clearly resolved, the devel- 
oper abandoning such real estate may 
choose to treat such unpaid mortgage as 
consideration received in the abandon- 
ment that would reduce the developer’s 
loss rather than as discharge of indebt- 
edness income. ° 


Avoiding the Grantor Trust Rules 
in an ABC Proceeding 

In order to abandon the real estate 
assets, the developer cannot maintain 
any interest, domain, or control in such 
assets after the abandonment. The 
sample form of assignment in an ABC 
proceeding pursuant to FS §727.104(b) 
provides as follows: “If all debts and 
liabilities are paid in full, any funds of 
the estate remaining shall be returned 
to the assignor.” Such provision would 
hinder a developer’s abandonment for 


- tax purposes because the developer has 
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retained a right to any excess residual 
proceeds. This right to residual proceeds 
could cause the ABC to be treated as a 
grantor trust in which the developer 
would not sustain a loss recognition 
event until the property is sold or 
abandoned by the assignee.’ By waiv- 
ing any opportunity to receive residual 
proceeds of the property transferred to 
the assignee in the ABC proceeding, it 
is unlikely that the IRS can argue that 
the assignee is a grantor trust created 
for the benefit of the developer. 


Modifications to Sample Form of 
Assignment and Disclosure to IRS 
In order for an ABC proceeding to 
result in an abandonment loss allowing 
acceleration of the recognition of a loss 
by the developer, the form of assign- 
ment should be modified as follows: 


The Assignor hereby disclaims and aban- 
dons all rights in the assets being assigned 
herein to the Assignee, including without 
limitation, any funds in the Estate remain- 
ing after payment in full of all debts and 
liabilities. The Assignor desires that this 
Assignment and the proceedings commenced 
under Chapter 727, Florida Statutes, (a) 
constitute an abandonment loss for federal 
income tax purposes under Section 165(a) 
of the Internal Revenue Code of 1986, as 
amended, (b) clearly evidence Assignor’s 
intent to abandon the assets of the Estate 
and (c) result in an affirmative act of aban- 
donment and relinquishment of possession, 
control and ownership of the assets of the 
Estate. All rights, title, claims, interest and 
income to the assets of the Estate are irre- 
vocably assigned to the Assignee who will 
act in accordance with Chapter 727, Florida 
Statutes, and not as an agent or trustee for 
the Assignor. 


This modification eliminates the 
assignor’s residual rights created under 
FS. §727.104(b), and can be used by the 
developer to establish his or her intent 
and affirmative act of abandonment as 
required under Treas. Reg. §1.165-1(b). 

There is not a significant amount of 
tax law addressing abandonment losses. 
Accordingly, a taxpayer may choose to 
disclose the abandonment loss on Form 
8275 to minimize the imposition of possi- 
ble penalties under I.R.C. §6662(d)(2)(B) 
for substantial understatement of 
income tax. A sample disclosure of an 
abandonment loss is as follows: 
Disclosure on Form 8275 as to Code Sec- 
tion 165(a) Abandonment Loss 

[Insert a description of the developer and 
the economic factors leading to the abandon- 


ment. Also attach a copy of the assignment 
from the ABC and specifically set forth the 


| 


paragraph that describes the release and 
waiver of any residual right.] 

Section 165(a) of the Internal Revenue 
Code of 1986, as amended (the Code), per- 
mits a deduction for any loss sustained dur- 
ing the taxable year and not compensated for 
by insurance or otherwise. The loss must be 
evidenced by a closed and completed trans- 
action, fixed by identifiable events. Treas. 
Reg. §§1.165-1(b) and (d). A loss incurred 
in a business, or in a transaction entered 
into for profit, and arising from the sudden 
termination of the usefulness in such busi- 
ness or transaction of any nondepreciable 
property, in a case where such business or 
transaction is discontinued or where such 
property is permanently discarded from 
use therein, shall be allowed a deduction 
under Code Section 165(a) for the taxable 
year in which the loss is actually sustained. 
FRGC Investment LLC v. Commissioner, 
T.C. Memo 2002-226; Chevy Chase Land 
Co. v. Commissioner, 72 'T.C. 481, 487 (1979); 
Treas. Reg. §1.165- 2(a). To be entitled to an 
abandonment loss, a taxpayer must show 
1) an intention on the part of the owner to 
abandon the asset:and 2) an affirmative 
act of abandonment. United States v. S.S. 
White Dental Manufacturing Co., 274 US. 
398 (1927); A.J. Indus., Inc. v. United States, 
503 F.2d 660, 670 (9th Cir. 1974); Middleton 
v. Com’, 693 F.2d 124 (11th Cir. 1982), affg 
77 T.C: 310 (1980); and CRST Inc. v. Com- 
missioner, 92 T.C. 1249, 1257 (1989), aff'd 
909 F.2d 1146 (8th Cir. 1990). 

All liabilities attributable of the Taxpayer 
encumbering assets that were subject to the 
Assignment have been included as proceeds 
derived from the disposition of such property 
and reduced the Taxpayer’s basis in such 
assets. Freeland v. Com’r, 74 T.C. 970 (1980); 
and Middleton v. Com’r, 693 F.2d 124 (11th 
Cir. 1982), aff-g 77 T.C. 310 (1980). By com- 
mencing the Assignment for the Benefit of 
Creditors proceeding and filing the Assign- 
ment that relinquished, disclaimed, and 
abandoned all of its rights in its assets, the 
Taxpayer (a) showed its intention to abandon 
all ofits assets and (b) took an affirmative act 
of abandonment. Accordingly, the Taxpayer 
is entitled to an abandonment loss under 
Code Section 165(a). In that the Taxpayer 
was a developer and the disposition of its 
assets pursuant to the Assignment was not 
a disposition of capital assets under Code 
1221, Code Section 165(f) is not applicable. 


Conclusion 

During this difficult economic period, 
developers and home builders will be 
looking to generate cash from sources 
other than the development of real 
estate, including recognition of loss to 
be carried back to a prior tax year to 
generate an income tax refund. If the 
equity in real estate assets has deterio- 
rated and the developer is considering 
accelerating the loss recognition event 
with respect to the disposition of such 
assets, tax counsel and accountants to 
the developer should consider using 


an ABC proceeding to effectuate such 
acceleration of the loss recognition 
event via an abandonment loss under 
I.R.C. §165(a). The assignment by the 
developer to the assignee in the ABC 
proceeding should be modified as refer- 
enced above to eliminate any residual 
benefits to the developer which could 
cause the ABC proceeding to be taxed 
as a grantor trust rather than an aban- 
donment loss. Due to the lack of tax law 


addressing an abandonment loss and to 
minimize potential penalties for sub- 
stantial understatement of tax income, 
the developer may consider disclosing 
the abandonme~t loss on Form 8275 in 
a manner as set forth above. O 


' Earlier this year, the Senate had pro- 
posed to increase the period for which losses 
could be carried back from two years to four 
years. That provision did not pass as part 
of the Housing and Economic Recovery Act 
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of 2008. Accordingly, any losses incurred in 
2008 can only be carried back to 2006 and 
2007. If a taxpayer had net income in 2006 
but did not have any net income in 2007 or 
2008, it becomes critical for the taxpayer to 
take steps to cause such losses to be recog- 
nized in 2008 rather than in 2009 so that 
such net operating loss (NOL) can be carried 
back by the taxpayer to 2006 and used to 
generate an income tax refund. If the loss 
recognition event does not occur until 2009, 
then the taxpayer that did not have any net 
income in 2007 and 2008 would not derive 
any benefit from the two-year loss carryback 
under I.R.C. §172(b)(1)(A) and could not use 
the NOLs to create an income tax refund for 
taxes paid in 2006. 

? LR.C. §1398 is only applicable to an in- 
dividual debtor in a liquidating bankruptcy 
under Ch. 7 or a reorganization under Ch. 
11. See I.R.C. §§1398(a) and 1398(b)(2). 
However, the principle that the filing of a 
bankruptcy does not trigger a loss recogni- 
tion event should apply to the bankruptcy 
filing of a partnership or Subchapter S 
corporation. 

3 Treas. Rec. §1.165-1(b). See also United 
States v. S.S. White Dental Manufacturing 
Co., 274 US. 398 (1927); A.J. Indus., Inc. v. 
United States, 503 F.2d 660, 670 (9th Cir. 
1974); Chevy Chase Land Co. v. Com’r, 72 
T.C. 481 (1979); CRST, Inc. v. Com’, 92 T.C. 
1249, 1257 (1989), aff'd, 909 F.2d 1146 (8th 
Cir. 1990); and Echols v. Com’r, 935 F.2d 703, 
706 (5th Cir. 1991), reh’g denied, 950 F-2d 209 
(5th Cir. 1991). 


* An LR.C. §1234A asset is either 1) a 
right or obligation (other than a securities 
futures contract, as defined in I.R.C. §1234B) 
with respect to property which is (or on 
acquisition would be) a capital asset in the 
hands of the taxpayer, or 2) an L.R.C. §1256 
contract (as defined in §1256) not described 
in paragraph one, which is a capital asset in 
the hands of the taxpayer. The disposition of 
an LR.C. §1234A asset shall be treated as 
gain or loss from the sale of a capital asset. 
Real estate owned by a developer that is 
held by the developer for sale to customers 
in the ordinary course of his or her trade or 
business is not a capital asset in the hands 
of the developer. See I.R.C. §1221(a)(1). 

5 Capital losses for corporations are 
limited to capital gains pursuant to I.R.C. 
§1211(a) and for individuals are limited to 
capital gains plus $3,000 per year pursuant 
to LR.C. §1211(b). In addition, under L.R.C. 
§1221(10), net capital losses must be offset 
against capital gains which are only subject 
to a maximum capital gains rate of 15 per- 
cent for individuals. 

5 See Freeland v. Com’r, 74 T.C. 970 (1980); 
and Middleton v. Com’r, 693 F.2d 124 (11th 
Cir. 1982), aff-g 77 T.C. 310 (1980). Note that 
if the developer’s adjusted tax basis in the 
real estate is less than the outstanding un- 
paid balance of the mortgage, no loss would 
be triggered upon the abandonment of such 
asset. 

7 See G.C.M. 39368 (Feb. 21, 1984) (In that 
case, the issue was whether a fund that was 
set aside for the benefit of creditors during a 
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bankruptcy reorganization of the debtor was 
taxable as a trust under I.R.C. §641.G.C.M. 
39368 concluded that the fund was taxable 
as a trust under I.R.C. §641). Further, Treas. 
Rec. §1.641(b)-2(b) provides that the estate 
of an individual or corporation in receiver- 
ship or a corporation in bankruptcy is not a 
taxable entity separate from the person for 
whom the fiduciary is acting. I.R.C. §673 
provides that a grantor shall be treated 
as the owner of any portion of the trust in 
which he or she has a reversionary interest 
in either the corpus or the income therefrom 
if, as of the inception of that portion of the 
trust, the interest will or may reasonably 
be expected to take effect in possession or 
enjoyment within 10 years commencing 
with the date of the transfer of that portion 
of the trust. I.R.C. §677 provides, in pertinent 
part, that the grantor shall be treated as 
the owner of any portion of a trust whose 
income, without the approval or consent of 
any adverse party, is, or, in the discretion of 
the grantor or any nonadverse party, or both, 
may be distributed to the grantor, or held or 
accumulated for future distribution to him or 
her. Treas. Rea. §1.677(a)-1(d) provides that a 
grantor is treated as the owner ofa portion of 
a trust whose income is or may be applied in 
discharge of a legal obligation of the grantor. 
See also Matter of Cusato Bros. Intern., Inc., 
750 F.2d 887, 891 (11th Cir.), cert. denied, 472 
US. 1010 (1985) (with respect to a liquidat- 
ing trust); In re Donald L. Sonner, 53 B.R. 
859 (1985) (with respect to a bankruptcy 
proceeding); and Stockton v. United States, 
335 F. Supp. 984, 986 (C.D. Cal. 1971) (with 
respect to an ABC proceeding in which the 
taxpayer retained the right to receive the 
residual proceeds after payment of claims 
by creditors). 


Thomas O. Wells, -J.D., LL.M. in tax- 
ation and CPA, practices tax, transactional, 
estate and wealth preservation law in Coral 
Gables, in the firm of Thomas O. Wells, P.A. 
Mr. Wells is board certified by The Florida 
Bar in tax law and was named 1999 CPA 
of the Year in Business and Industry by 
the Florida Institute of Certified Public 
Accountants. He obtained his J.D. from 
the University of South Carolina School 
of Law and his LL.M. in taxation from the 
Graduate Tax Program at the University 
of Florida College of Law. 

Joseph R. Schortz, CPA, prac- 
tices accounting with the firm of Crosland, 
Joiner, Schortz, Sorah & Co., P.A., in Port 
Charlotte. Mr. Schortz, who has over 35 
years of experience, is licensed to practice 
in Florida and New Jersey and is a member 
of the American Institute of CPAs, Florida 
Institute of CPAs, and New Jersey Society of 
CPAs. He has served, and serves, in various 
positions on committees of those organiza- 
tions. 

This column is submitted on behalf 
of the Tax Section, David Pratt, chair, and 
Michael D. Miller and Benjamin A. Jablow, 
editors. 


~ 
. 


FAMILY LAW 


by Elisha D. Roy 


The End of Custody in Florida: 
Finally Parents Are Just Parents 


n 2004, the Family Law Section 

of The Florida Bar undertook 

the task of investigating the 

merit of revamping the custody 
statutes in Florida. The label system 
of primary and secondary residential 
parent was causing much costly litiga- 
tion. After two years and hundreds of 
hours of volunteer time, the Family 
Law Section approved what became 
known as the 2007 Parenting Bill. Un- 
fortunately, the bill did not make it off 
the ground in 2007, but was revived 
again and presented in 2008. Thanks 
to the hard work of Representative 
Jim Frishe (R-District 54) and Sena- 
tor Evelyn Lynn (R-District 7), the bill 
was made Florida law effective Octo- 
ber 1, 2008. Numerous changes were 
made to Ch. 61 of the Florida Statutes, 
as well as many other chapters, as a 
result of the nomenclature changes of 
the revised statute discussed herein. 
However, the substantive changes to 
the law are evidenced through the ex- 
pansion of the factors the court must 
consider in determining the future of 
minor children when their parents’ 
relationship fails. 


Was There a Need for a Change? 

Prior to the advent of shared paren- 
tal responsibility, Florida applied the 
“tender years doctrine.” The archaic 
belief that only a mother could prop- 


erly care for the children created a™ 


presumption that the mother should 
receive “custody.” ' In 1982 and again 
in 1991, amendments to FS. §61.13 
provided that a father was to receive 
equal consideration irrespective of the 
age or sex of the child. Notwithstan2 

ing these legislative measures to pro- 
vide both parents with equal footing 


to be named the primary residential 
parent, the question really became: 
“What does being named primary 
residential parent mean?” 

Typically, the primary residential 
parent receives more of the overnight 
timesharing than the secondary 
residential parent. However, nothing 
statutorily requires the court to award 
one parent more time than the other.’ 
Although not actually written in F:S. 
§§61.13 or 61.30, the primary resi- 
dential parent is usually the parent 
who receives child support.* There is 
a myth that the primary residential 
parent is the tie-breaker when there 
is an impasse as to decisionmaking. 
Nothing could be farther from the 
truth, as shared parental responsi- 
bility requires joint decisionmaking, 
and when the parties cannot agree, 
the dispute is brought to the court 
for resolution.‘ Although the parent 
with the children in his or her care 
is certainly able to make day-to-day 
decisions, neither parent, absent court 
order, has the superior right to major 
decisions affecting the best interests 
of the minor children. Further, both 
parents are statutorily mandated to 
have equal access to records and the 
right to in-person communications 
with all medical, dental, and educa- 
tional providers.* 

Although previous changes to Ch. 61 
provided there were no presumptions 
in favor of either parent, introducing 
the labels of “primary residential par- 
ent” and “secondary residential par- 
ent” triggered litigation. The desire 
to “win” the designation of primary 
residential parent often surpassed the 
“best interests” of the children. The 
connotation that the “primary parent” 


was the superior parent fueled much 
litigation. Having dispelled the myths 
about the superiority of the “primary” 
label, why is there a need for labels at 
all? 

This concept of “divorcing” labels for 
parents from the process of divorce is 
groundbreaking. Calling parents just 
that, “parents,” will positively alter 
litigation in Florida. It will provide 
attorneys with the tools to diffuse 
the power struggle over the primary 
and secondary residential parent and 
enable more amicable resolution of 
issues involving children, which are 
truly in the children’s best interest. 
By passing the new parenting law, 
Florida has moved into the forefront 
of a national trend toward mitigating 
the animosity and litigation in disso- 
lution of marriage cases to preserve 
the family unit for the children. 


What Are the Changes? 

First, there are nomenclature 
changes. Gone are the labels of “pri- 
mary residential parent” and “second- 
ary residential parent.” The concepts 
of custody and visitation have also 
been removed from the new statutory 
language. The much asked question 
that logically follows is: “What will 
they be called?” The simple answer: 
parents. The nomenclature changes 
require guidance as to how to govern 
the parent/child relationship, which 
triggered the second major change 
with the addition of the parenting 
plan. Numerous states have already 
adopted parenting plans. Although 
not all states utilizing parenting plans 
statutorily mandate their use, states 
such as New Mexico and Oregon have 
taken the lead in requiring the estab- 
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lishment of such plans.’ 

In Florida, the parenting plan will 
include a general outline of the over- 
nights and timesharing the children 
will spend with each parent, includ- 
ing holidays, summer recess from 
school, and other special occasions. 
The parenting plan will also outline 
parental responsibilities of each par- 
ent. Depending on the acrimony in 
the case, the parenting plan may also 
detail decisionmaking authority and 
other issues. The parenting plan will 
account for which parent’s address 
is the appropriate one to determine 
school enrollment, as well as resolve 
issues relating to the children’s 
involvement in extracurricular ac- 
tivities and other nonschool related 
activities. The parenting plan will also 
provide jurisdictional information to 
comply with the requirements of the 
Uniform Child Custody Jurisdiction 
and Enforcement Act and the Hague 
Convention. Although not statutorily 
required, the plan may also include 
parameters for information sharing, 
timesharing exchanges, transporta- 
tion, and even resolution of future par- 
enting disputes.* Most notable of the 
changes to Ch. 61 are the reformation 
and expansion of the factors the court 
will examine in creating a parenting 
plan. F.S. §61.13, preamendment, 
included 13 factors. The new statute 
maintains a few of the previous fac- 
tors, but removes many and incorpo- 
rates others into the now 20 expanded 


“BECAUSE TIMEISMONEY 


factors. Those new factors form the 
most substantive changes to the law. 


So, How Will this Really Change 
Things? 

A timesharing schedule for the 
children with each parent will now 
be required. This is a significant 
modification to how most attorneys 
currently practice family law. Pre- 
viously, Ch. 61 did not require the 
court or the parties to create a spe- 
cific timesharing schedule. Although 
a common misconception, under the 
preamendment statute, there was 
no presumption that one parent had 
any specific timesharing schedule, 
or that one parent received more 
time than the other with the chil- 
dren. There is no statutory “model 
timesharing” schedule. Rather, FS. 
§61.13 previously provided that the 
court should order shared parental 
responsibility. The “primary” and 
“secondary” residential parent labels 
actually derived from the language 
that allowed the court to give one 
parent ultimate decisionmaking over 
the primary residence of the children 
(where they would physically reside).° 
This allowed for nonstatutory pre- 
sumptions to be created, namely that 
one parent should only visit the child 
every other Friday through Sunday. 
Dispelling the concept of the second- 
ary residential parent as a visitor 
with the children was a primary goal 
of the amendments to Ch. 61 and 
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will mark a significant change to the 
dynamics if these disputes arise and 
how the mother and father will parent 
children when their relationship has 
failed. 

The next change reflected in the 
revised Ch. 61 is the removal of the 
primary and secondary labels. Rather, 
the parents will be called Mom and 
Dad, maybe even Mother and Father. 
Of course, if litigated, the court will be 
required to examine the statutory fac- 
tors (largely expanded and discussed 
below), not to label the parents, but 
instead to determine the appropriate 
timesharing for the children with each 
parent.'° 


Will There Still Be Litigation? 


The utopian hope is that the re- 
moval of labels will significantly de- 
crease litigation. Unfortunately, every 
family law attorney knows the client 
who is unwilling to amicably resolve 
issues without litigation, even issues 
involving innocent children. Will the 
new statutory language drastically 
change the nature of trials involving 
children’s issues? In all likelihood, no. 
However, it is likely it will reduce the 
number of trials necessary. Although 
the court will be required to establish 
a parenting plan, the parenting plan 
is akin to the court entering a detailed 
final judgment. However, the evidence 
presented as well as the weight of that 
evidence may be different as a result 
of the expanded statutory factors. 
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The most significant changes to 
Ch. 61 are the factors the court must 
examine to determine the parenting 
plan. Although many of the factors of 
the preamendment language of §61.13 
remain (the length of time the child 
has lived in a stable, satisfactory envi- 
ronment and the desirability of main- 
taining continuity; the moral fitness 
of the parents; the mental and physi- 
cal health of the parents; the home, 
school, and community record of the 
child; and the reasonable preference 
of the child, if the court deems the 
child to be of sufficient intelligence, 
understanding, and experience to 
express a preference), the remaining 
factors have been expanded and criti- 
cal criteria have been added.” 

Recognizing that there have been 
changes in the demographics of the 
family, and that there are many two- 
income families with both parents 
working outside of the home, there 
was an obvious need to alter what the 
court examines in determining what 
is in the children’s best interests. The 
stereotypical “one parent at home 
while the other is the breadwinner” 
family is no longer the norm. Roughly 
60 to 80 percent of children are living 
in homes where one or both parents 
work full-time.'® As a result, the 
parent who performs the “primary 
residential parent” tasks may have 
shifted, and could be the responsibil- 
ity of a nonparent. Of course, there are 
still families where one parent is able 
to stay at home and serve the stereo- 
typical role of provider of those “pri- 
mary residential parent” tasks. There 
are even families where a parent stays 
at home and does little to contribute 
to the needs of the children, as the 
caretaking role may be abdicated to 
a family or nonfamily member third 
person (i.e., nanny or grandparent). 
Expansion of the statutory factors 
will enable the court to better address 
the various parameters of family life, 


given each family’s particular situa- 


tion and needs. 

Under the new statutory scheme, 
the emphasis is on the ability of the 
parents to co-parent the children." 
Previously, one of the statutory factors 
the court was required to consider 
was the likelihood that parents would 
foster a relationship with the other 


parent. This factor has been greatly 
expanded to include the “capacity of 
each parent to honor the timeshar- 
ing schedule and to be reasonable 
when changes are requested.”! This 
statutory revision is significant, as 
the need for the parents to work with 
one another to address the needs 
of the children is paramount to the 
best interests of the children. The 
concept of the need for both parents 
to cooperatively raise their children 
is further exemplified by the new 


hoa 


relief afforded in §61.13, in that both 
parents will have the ability to seek 
court relief if either parent fails to 
abide by the terms of the parent- 
ing plan, including the timesharing 
schedule.'* Previously, this relief was 
only available to the secondary resi- 
dential parent if the primary residen- 
tial parent denied visitation.’ In the 
past, courts would often be faced with 
a situation where they could not force 
a parent to participate in a child’s life, 
including requiring the parents to 
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use their time-sharing. Arguably, the 
recently created ability for the court 
to require timesharing and adher- 
ence to a parenting plan will create a 
situation where parents will ensure 
they actually concentrate on the best 
interests of the children and their 
ability to meet those interests when 
creating a parenting plan. This is an 
additional factor that will hopefully 
lead to the diffusion of the historical 
custody dispute. 

In conjunction with the ability 
of the parents to work together on 
timesharing, new factors regarding 
the anticipated division of responsi- 
bilities after the litigation, including 
those delegated to third parties, 
are also contained in the statutory 
reform.'® These factors allow the 
court to look prospectively at how the 
parties will function when no longer 
in an intact family. No factors in the 
previous version of §61.13 actually 
discussed the way the family would 
operate after the entry of the final 
judgment. Most of the prior statu- 
tory factors focused on how things 
were happening in the family. How 
the family was able to function in 
one household significantly changes 
when there are two households. Re- 
sponsibilities of each parent shifts 
and the new factor allows the court 
to entertain evidence on these very 
issues. The court can now examine 
the “particular parenting tasks cus- 
tomarily performed by each parent 
and the division of responsibilities” 
before, during, and after the litiga- 
tion,** coupled with the ability of each 
parent to be involved in the activities 
of the children.” The expansion of 
the statutory factors in this area is 
vital as it now allows a parent who 
was not historically able to provide 
day-to-day care for the children due 
to his or her commitments as a bread- 
winner to be able to adjust their lives 
to provide for division of responsibili- 
ties involving the children after the 
divorce. 

A bevy of post-judgment issues 
can arise pertaining to consistency 
between the households. Previously 
these issues were generally left for 
the parents to decide unless serious 
issues arose with the children. The ad- 
dition of new factors (k) and (1) provide 


the court with the ability to address 
these issues, not just in post-judgment 
cases, but also in making an initial 
determination of an appropriate par- 
enting plan.”' Each parent’s ability to 
provide consistent routines, schedules, 
and consistent discipline should now 
be considered.”? More importantly, 
the court may consider the ability of 
the parents to communicate about all 
issues pertaining to the child as well 
as the willingness of each parent to 
adopt a unified front on all major is- 
sues dealing with the child.”* The need 
for consistency between households 
is vital to healthy children. Enabling 
the court to address this issue head-on 
is a major step in assisting children 
through the difficult process of the end 
of their parents’ relationship. 


What About Experts? 

The expansion of the statutory fac- 
tors will likely be the primary focus of 
future litigation concerning children’s 
issues. With the removal of the term 
“custody,” other changes were neces- 
sary to modify tools previously used 
in complex custody litigation. 

Although not ever statutorily 
defined, custody evaluations are fre- 
quently used tools to provide expert 
testimony to the trial court to assist 
the court in making a determination 
of the children’s best interests. Like 
the use of social investigations and 
psychological evaluations, custody 
evaluations are typically, although 
not always, conducted by a licensed 
psychologist. F.S. §61.122 protects 
psychologists appointed to complete 
custody evaluations. The American 
Psychological Association’s (APA) 
guidelines for child custody evalua- 
tions in divorce proceedings serve as 
standards under which the appointed 
psychologist conducts the evalu- 
ation.** Since there will no longer 
be “custody evaluations,” will the 
requirements of §61.122 still apply? 
Psychologists will now be asked to 
provide parenting plan recommen- 
dations, arguably similar to what 
we previously referred to as custody 
evaluations. As such, psychologists 
will likely continue to use the APA 
custody evaluation guidelines when 
completing parenting plan recom- 
mendations. This concept led the 


52 THE FLORIDA BAR JOURNAL/NOVEMBER 2008 


legislature to limit those making 
parenting plan recommendations to 
psychologists. However, it does not 
prevent the important and necessary 
involvement of other mental health 
practitioners to aid the court in its 
decisionmaking respecting the best 
interests of the children. 

§61.20 remains unchanged, 
but for the nomenclature changes.” 
A court may still order a social inves- 
tigation to study all pertinent details 
necessary for the court to create a 
parenting plan. Qualified court staff, 
clinical social workers, marriage 
and family therapists, and mental 
health counselors are still specifically 
included within §61.20.”° The involve- 
ment and necessity of all areas of the 
mental health practice in the family 
law setting will be vital, not just for 
testimony before the court, but also 
for assisting parents in resc!ving the 
issues and avoiding the litigation 
aspect entirely. 

In addition to the social investiga- 
tion statute remaining unchanged, 
§§61.401-61.405 also remain 
unchanged regarding the appoint- 
ment and involvement of guardians 
ad litem in family law cases.”’ 


Thoughts as We Move Forward 
As with anything new, there will be 
growing pains. How the new statute 
is implemented and interpreted has 
yet to be seen. Clearly, one question 
remains unanswered: What premise 
will the court begin with in deter- 
mining an appropriate schedule for 
timesharing? As discussed, there are 
no presumptions in favor of either par- 
ent. The rotating custody statute has 
now been repealed. Rotating custody 
was deemed unnecessary given the 
new statutory amendments. The court 
is free to determine any appropriate 
timesharing. But what is the court’s 
mental starting point? Will the court 
begin with the premise that both par- 
ents start with zero time and build up 
with the greater weight of evidence? 
Or perhaps the parents start on an 
even playing field and the court devi- 
ates up or down, or keeps it at equal? 
On the other hand, the court could 
start both at 100 percent and, through 
the factors, subtract from each parent. 
This determination will be left to the 


appellate courts. 


Conclusion 

This is an exciting time for Florida 
families. All presumptions have been 
removed and parents in Florida will 
be empowered to spend less time and 
money fighting over labels, thus, dif- 
fusing the animosity and hopefully 
allowing Florida parents to create 
plans for their children that will allow 
for success after the break up of the 
parents’ relationship. Finally, parents 
can just be Mom and Dad:Q 
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TRIAL LAWYERS FORUM 


by Bryan R. Rendzio 


Invoking “the Rule” During Depositions? 


our Honor, Id like to go 
ahead and invoke ‘the 
rule.” Most litigators 
have uttered these 
words during a trial, or conversely, 
heard the phrase come from the direc- 
tion of opposing counsel’s table. There 
comes little astonishment when the 
expression is conveyed within the con- 
fines of the courthouse walls. When 
someone mentions invoking “the rule” 
during a deposition, however, quite a 
different reaction can occur — looks 
of initial amazement, followed by the 
inevitable face-off. “You can’t do that.” 
Can you? 


What Does It Mean to Invoke 
“the Rule” 

When someone invokes the rule, 
he or she is seeking to implement 
the rule of sequestration — i.e., the 
rule requiring that certain witnesses 
remain outside of the presence of 
testifying witnesses.' The premise 
behind the rule is that it prevents wit- 
nesses from hearing the testimony of 
other witnesses so that each person’s 
testimony is his or her own, and is 
not influenced or tainted because of 
another witness’ testimony.’ The rule 
may be invoked during trial, as well 
as during pretrial hearings at which 
witnesses are called to testify.® 


Witnesses Who Are Not Subject 
to the Rule 

Any discussion of the scope of the 
rule must begin with an analysis of 
those individuals who are not subject 
to the rule. According to the Florida 
Evidence Code,’ there are four groups 
who may not be excluded from a trial 
or other proceeding. The first group 


Absolutely “Maybe” 


includes a party who is a natural per- 
son.” Hence, in both civil and criminal 
matters, it is inappropriate to invoke 
the rule against a person who is a 
party to the lawsuit. The second group 
applies to civil actions, and concerns 
designated corporate representatives.® 
According to FS. §90.616, a corpora- 
tion or governmental body, which is a 
party, is treated the same as a natural 
person under the Florida Evidence 
Code.’ Thus, just as a natural person 
who is a party may remain and hear 
testimony of other witnesses, so may 
a representative of a corporate party 
remain present during the testimony 
of another. 

The third group is comprised of 
those individuals whose presence is 
shown to be essential to the offer- 
ing party’s cause.® This may include 
expert witnesses,’ and, in criminal 
matters, law enforcement officers.!” 
The final group, which pertains to 
criminal matters, includes victims 
of crimes, parents, or guardians of 
minor child victims, a victim’s next of 
kin and lawful representatives of a 
victim."' The trial judge has author- 
ity to exclude individuals within this 
last group if the court determines, 
upon motion, that their presence in 
the courtroom is prejudicial. 


Overview of the Dardashti and 
Smith Decisions 

Two seminal cases discuss the sub- 
ject of invoking the rule at deposition. 
In Dardashti v. Singer, 407 So. 2d 
1098 (Fla. 4th DCA 1982), the plaintiff 
sued the defendant alleging breach 
of an oral contract.'* In response to 
interrogatories, the plaintiff named 
as a witness his wife who was present 
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during the alleged contractual nego- 
tiations and who would support the 
plaintiff's allegations.’ The defendant 
sought to invoke the rule to sequester 
the wife from being present at the 
husband’s deposition." The trial court 
refused to sequester the wife from 
the deposition.'® The Fourth District 
Court of Appeal reversed, holding 
that a party could invoke the rule 
at a deposition. It noted the nature 
of depositions — that is, that there 
is “little advance warning during a 
deposition of unexpected and oblique 
questions requiring instantaneous 
response|[s].”'7 Moreover, the court 
reasoned that “[t]o permit [a person] 
to sit and absorb the answers of [an- 
other person] in a case such as [the 
one at hand] obviously facilitates the 
very ‘coloring of a witness’s testimony’ 
frowned upon by [Florida’s] Supreme 
Court in [Spencer v. State] ....”"* Hence, 
according to Dardashti, a party can 
invoke the rule during a deposition. 
Some years after the Dardashti 
decision, the First District was called 
upon to address the rule in a deposi- 
tion context. In Smith v. Southern 
Baptist Hospital of Florida, Inc., 564 
So. 2d 1115 (Fla. 1st DCA 1990), the 
First District did not follow the Fourth 
District rule. There, the plaintiff sued 
a physician and a hospital, as well 
as the hospital’s board of regents, for 
negligence in failing to diagnose a 
circulation disorder, which ultimately 
resulted in a leg amputation.’ The 
plaintiff alleged that a resident who 
assisted the defendant-physician was 
negligent.” The resident, however, 
was not named as a defendant due 
to a statutory provision prohibiting 
officers and employees from being 


re 
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personally sued absent certain mali- 
ciousness or other bad faith.”! 

The plaintiff scheduled the defen- 
dant-physician for deposition during 
which plaintiff’s counsel realized that 
the resident physician, a nonparty, 
was present.”” Upon discovering who 
the resident physician was, plaintiff’s 
counsel invoked the rule and asked 
that the resident physician leave 
the deposition room.”’ Defense coun- 
sel refused to exclude the resident 
physician. The court denied the 
subsequent motion for protective 
order based upon the fact that the 
deposition had been in progress for 
some time prior to any sequestration 
being sought.”® 

The First District affirmed.”* It 
stated that the “unwritten rule” 
— 1.e., sequestration of witnesses 
— applied at trial and not during 
depositions.” The court reasoned that 
parties seeking to preclude persons 
from depositions needed to employ a 
motion for protective order by means 
of Rule 1.280(c).”* Consequently, par- 
ties litigating in the First District 
could no longer invoke the rule during 
depositions, and instead, they needed 


. to seek court intervention prior to the 


deposition. 

In reaching its ruling, the First Dis- 
trict analyzed the Dardashti decision, 
but was not persuaded to align itself 
with its sister court. The First District 
stated: “In Dardashti, the [Fourth Dis- 
trict] did not cite any case to support 
its conclusion that the unwritten rule 
of sequestration of witnesses at trial is 
applicable to deposition, and we have 
been unable to find any such case except 
Dardashti.”” This led the First District 
to look to federal law for guidance. Spe- 
cifically, the court looked to Federal Rule 
of Evidence 615 (the federal sequestra- 
tion rule), as well as federal decisions 
interpreting Rule 615.” 

The First District observed that fed- 
eral courts applied Rule 615 to hear- 


ings and trials — not to depositions.*" 


Federal courts instead required that 
parties implement Federal Rule of 
Civil Procedure 26(c) (i.e., motions 
for protective order) to exclude wit- 
nesses from depositions.*® This was 
instrumental to the First District’s 
Smith decision since Federal Rule 
26(c) is virtually identical to Florida’s 


Rule of Civil Procedure 1.280(c).** The 
court found the federal framework to 
be persuasive and chose to adopt the 
same logic for Florida. 


Determining the Intent 
of F.S. §90.616 

With the Smith holding, it became 
obvious that there was a split between 
the Florida District Courts of Appeal 
as to whether a party could invoke 
the rule during depositions. The 
Fourth District in Dardashti ruled 


affirmatively that parties could use 
the informal sequestration practice, 
while the more recent Smith decision 
held that parties could not invoke 
the rule in a deposition. In 1990, the 
Florida Legislature added another 
component to this conundrum when 
it enacted F.S. §90.616.** The section 
states as follows: “At the request of a 
party the court shall order, or upon its 
own motion the court may order, wit- 
nesses excluded from a proceeding so 
that they cannot hear the testimony 
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of other witnesses except as provided 
in subsection (2).”** 

Ambiguity remains as to whether 
FS. §90.616 was enacted to address 
the rule in the deposition context. In 
fact, Florida’s Legislature has actually 
created further confusion for practi- 
tioners trying to navigate the already 
obscure discovery waters. The dilem- 
ma comes from the term “proceeding” 
as it is used in the evidence code.” 
Section 90.616 lacks a definition to 
clarify whether a proceeding includes 
a deposition. What is more, there is no 
apparent case law interpreting the 
term. Black’s Law Dictionary defines 
the term “proceeding” as “[t]he busi- 
ness conducted by a court or other of- 
ficial body; a hearing.”*’ This suggests 
at least that a proceeding is restricted 
to hearings and other court-conducted 
matters. 

Section 90.616’s legislative history 
does provide some guidance as to what 
Florida’s Legislature intended when 
it enacted the statute. It notes that 
out of the 31 states to enact a code of 
evidence, Florida was the only state 
without a provision governing the 
exclusion of witnesses.** With that 
said, the historical notes provide 
little direction beyond reciting this 


rather obvious motive. The best that 
one can glean from the historical 
notes is that the legislature may have 
intended for the statute to apply to 
depositions insomuch as Dardashti 
is specifically referenced: “Consistent 
with the language in a case decided 
by the Florida Supreme Court [citing 
to Spencer v. State] and the language 
in a recent District Court of Appeal 
opinion [citing to Dardashtil, the bill 
provides that exclusion of witnesses 
is a matter of right on demand of a 
party.”® There is no reference to the 
First District’s Smith decision in the 
legislative note. 

Albeit inconclusive, the legisla- 
tive history appears to favor and 
support the Dardashti view that the 
rule may be invoked at a deposition. 
There is another aspect of the mys- 
tery, however, which casts doubt as 
to this conclusion. The uncertainty 
comes when one looks to other Florida 
statutes to determine how Florida’s 
Legislature has defined and applied 
the term “proceeding” in the context 
of other Florida laws. There is at 
least one Florida statute to look to 
for assistance in defining the term 
“proceeding.” Section 90.801 (hear- 
say definitions and exceptions) uses 
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alcohol and drug abuse, relationship issues, and 
financial problems. 

So what’s the uplifting part? That’s 
where we come in. 

We're Florida Lawyers Assistance, the 
program created by lawyers for lawyers. 
Although we started as a way for attorneys to 
deal with alcohol related problems, we now 
address any personal issue confronted by those 
in the legal profession. 

Our message to anyone who may have a 
personal issue, whether a lawyer, judge, or law 


Because we are ourselves legal 
professionals, we understand what it’s like to 
face personal problems within the profession. 

Our service is not only completely 
confidential, it’s also free. FLA is supported by 
your annual bar dues. 

If you have a personal issue, or know 
someone who does, we can be the crucial first 
step in turning things around, a role we’ve 
played for many of our peers. If those issues 
have led to disciplinary problems with The 
Florida Bar, we can help develop a rehabilitation 
program which may be taken into account by the 
Bar and the Supreme Court. 

We have countless success stories we 
could tell, and yes, they are uplifting. But we do 
our work confidentially and professionally, so 
the stories will stay with us. 


We’re here for you. Visit 


student, is don’t wait. Every 
communication made to us is confidential, 
and is answered by a recovering lawyer or 


FLA 


www.fla-lap.org, call 800-282- 
8981, or email us at mail@fla- 


a licensed clinician. You can be confident lap.org 

that you’re talking to the right person and | Florida Lawyers 

that your information will be kept Assistance We can help....but only if you 
confidential. contact us. 
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the term “proceeding” in conjunction 
with the terms “trial,” “hearing,” and 
“deposition.” It provides: 
A statement is not hearsay if the declar- 
ant testifies at the trial or hearing and is 
subject to cross-examination concerning 
the statement and the statement is... 
[iJnconsistent with the declarant’s testi- 
mony and was given under oath subject to 
the penalty of perjury at a trial, hearing, or 
other proceeding or in a deposition. . .."' 
The fact that this statute, also in 
the evidence code, mentions a “trial, 
hearing, or other proceeding” suggests 
that a proceeding is analogous to a 
trial or a hearing.*” However, a deposi- 
tion is treated distinctly from trials, 
hearings, and other proceedings. The 
word “deposition” is placed at the end 


-of the sentence and is independently 


identified after the term “proceeding.” 
This provides evidence that on at least 
one occasion Florida’s Legislature has 
declined to employ the word “deposi- 
tion” interchangeably with the term 
“proceeding.”*’ This interpretation of 
“proceeding” falls in line with Black’s 
Law Dictionary insomuch as Black’s 
equates a proceeding to a court-con- 
ducted matter. 

To summarize, legislative history 
indicates that FS. §90.616 was en- 
acted, in part, to provide parties with 
the right to invoke the rule during de- 

positions. If this is the state of affairs, 
then the term “proceeding” would 
include a deposition. Another Florida 
statute, also in the evidence code, 
however, conspicuously distinguishes 
depositions from proceedings. 


Influence of the Federal Rules 
on F.S. §90.616 

Federal law can be persuasive when 
tackling and resolving the motives 
behind Florida law. Unfortunately, 
under the scenario at hand, the fed- 
eral influence has failed to provide 
a bright-line rule. One Florida court 
has followed the federal groundwork 
(i.e., the First District), while another 
court has not (i.e., the Fourth District). 
As indicated above, the First District 
relied upon federal law for guidance 
in reaching its Smith decision. Federal 
courts refuse to allow parties to use 
the federal evidence rule (Rule 615) 
as a means to invoke the rule during 
a deposition and instead require that 
a protective order be sought pursuant 
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to Rule 26(c).“ 

The Fourth District’s Dardashti 
ruling, on the other hand, did not fol- 
low the federal pattern. The Fourth 
District recognized Rule 615, but only 
to make mention of its surprise that 
Florida had not previously codified the 
rule as the federal system had done.** 
The court did not cite to federal case 
law discussing the rule or otherwise 
engage in any analysis to reconcile 
the fact that federal courts utilized 
Rule 26(c) (i.e., motions for protec- 
tive orders), and not Rule-615, when 
dealing with the rule during deposi- 
tions.** Instead, the Fourth District 
cited to Rule 615 for the general idea 
that parties could invoke the rule to 
exclude witnesses at trial. The court 
then bridged the gap between trials 
and depositions by explaining that 
the motivation for invoking the rule 
was similar in both circumstances. 

Section 90.616’s history indicates 
that the Florida Legislature was 
seeking to follow suit with the federal 
government, as well as the other code 
states, by enacting an evidence code 
concerning “the rule.” Nonetheless, 
the legislature apparently accepted 
the Dardashti viewpoint. Such a 
decision deviates from the federal 
framework insomuch as a Darda- 
shti-backed §90.616 would mean that 
parties could invoke the rule during 
a deposition. Again, parties in federal 
lawsuits cannot employ Rule 615 asa 
measure to preclude a witness from a 
deposition. Instead, parties in federal 
litigation must move for a protective 
order via Rule 26(c). 


Practical Considerations 

So where do practitioners go from 
here? First and foremost, it would be 
prudent for a well-prepared litiga- 
tor to construct a general deposition 
folder comprised of the Smith and 
the Dardashti decisions, as well as 
§90.616 (including the legislative his- 


tory, Ch. 174, 1990 Laws of Fla.). From 


there, the process can be described 
as nothing short of a truncated game 
of chess. While each litigator will 
obviously have his or her own unique 
approach to handling the rule at de- 
positions, there are a few simple con- 
siderations to ensure well-reasoned 
arguments for either side. 


As discussed above, the First Dis- 
trict ruled in Smith that the rule 
does not apply in depositions in that 
district. Therefore, it is imperative 
to have the Smith case in hand if in 
the First District and your opponent 


attempts to invoke the rule during a 
deposition. If opposing counsel presses 
the issue, it may be wise to point out 
the position set forth in Smith, which 
states that parties must anticipate 
the need to prevent witnesses from 


sion further held that the ordinance 
was not facially unconstitutional 
because the local government could 
either waive the requirement or 
issue variances, which raises ques- 
tions sounding in the limits of a 
local government’s discretion more 
fully addressed in the article. Fourth, 
even if such a mandatory program 
were deemed solely to be a land use 
regulation and not an exaction of any 
kind, it remains to be seen whether 
Florida law would permit a zoning 
ordinance to go so far as to regulate 
the identity or nature of the users of 
the development. See, e.g., Fox v. The 
Town of Bay Harbor Islands, 450 So. 
2d 559 (Fla. 3d DCA 1984), quoting 
City of Santa Barbara v. Adamson, 
164 Cal.Rptr. 539, 544-45 (1980) 
(citations omitted). 

The generally accepted justifications for 
a reasonable setback requirement are 
that it secures adequate air and light, 
promotes safety from fire and other 
dangers, prevents overcrowding of land, 
and enhances aesthetic values.... Par- 
ticularly pertinent here is the principle 
that “zoning ordinances are much less 
suspect when they focus on the use than 
when they command inquiry into who 
are the users.” 

The case cited in the letter does 
not reach this issue. 

Ms. Ross further claims that vol- 
untary programs are unsuccessful. 
It is widely understood that both 
voluntary and mandatory inclusion- 
ary zoning programs have provided 
mixed results (many unintended), 
and that the success of any inclusion- 
ary zoning program depends in large 
measure on the incentives given, local 
market conditions, and the commit- 
ment from the local government’s 
planning staff to sell the concept to 
the development community. During 
the peak of the housing boom in 2004, 
the American Planning Association 
gave consideration to the debate 


LETTERS continued from page 4 


between voluntary and mandatory 
programs. The APA acknowledged that 
mandatory programs have a signifi- 
cantly higher success rate in terms of 
providing housing. However, the APA 
also noted that voluntary programs 
can be just as effective as mandatory 
programs when, in pertinent part, a 
local government properly incentivizes 
affordable housing and aggressively 
courts the development community. 
The authors share this conclusion. 

We appreciate Ms. Ross’s comments 
and are sure that she is just as commit- 
ted as us to the creation of sustainable, 
livable, and affordable communities. 
However, the authors continue to ex- 
press concern that local governments 
will waste valuable time engaging in 
politically expedient, yet legally ques- 
tionable, tactics to solve complex housing 
problems, and get nothing accomplished. 
Although the housing market has soft- 
ened considerably, it is not unreasonable 
to expect that the real estate market in 
Florida will rebound and housing will 
remain unaffordable. The economic 
downturn creates an important oppor- 
tunity for local governments to devise 
meaningful incentives to take advantage 
of the market lull. The market may be so 
far down that local governments should 
consider even more incentives to encour- 
age affordable housing so that at least 
something is built. 

The authors submit that local 
governments should avoid relying 
exclusively on legally questionable 
mandatory programs because doing 
so only runs the risk of creating an 
untenable house of cards capable of 
being blown over as soon as a devel- 
oper or property owner successfully 
challenges their forced participation 
in a mandatory inclusionary zoning 
program. 

Mark A. ROTHENBERG 
MICHAEL MARSHALL 
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attending a deposition and seek a 
preemptive protective order. 

Now, if you find yourself in a situ- 
ation in the First District where you 
believe you need to invoke the rule, 
another approach is needed. Although 
the Smith case clearly holds that the 
rule does not apply unless a protective 
order has been obtained, the prepared 
attorney still may argue that FS. 
§90.616 applies and trumps Smith. 
As discussed previously, the Florida 
Legislature apparently aligned itself 
with the Fourth District’s Dardashti 
decision. 

The reasoning set forth above will 
work for the most part in the Fourth 
District by reversing the logic. Be- 
cause the Fourth District held in 
Dardashti that a party may invoke 
the rule during a deposition, there ob- 
viously is no need to seek a protective 
order prior to the deposition. Hence, 
in a perfect world, a practitioner can 
simply invoke the rule, much the 
same as at trial. Opposing counsel 
may try to argue that the Smith case 
is more on point. However, the proper 
response is that Dardashti controls in 
the district. A prudent practitioner 
seeking to invoke the rule would also 
have F‘S. §90.616 in his or her back 
pocket as the backup to Dardashti. 
At this juncture, it would also be 
wise to have the legislative history 
in hand to counter opposing counsel’s 
inevitable argument that depositions 
were neither exvlicitly mentioned nor 
intended to be included under FS. 
§90.616. 

What about depositions in the 
Second, Third, or Fifth districts? The 
above arguments are equally effec- 
tive when employed in a district other 
than the First or Fourth. The tools for 
making a case to support the rule, or 
alternatively to oppose the rule, are 
the same as above. The fundamental 
approach is simply to understand the 
case law, as well as the statute, to en- 
sure that persuasive arguments can be 
made to support the chosen position. 


Conclusion 

Until the courts clarify the scope 
of the rule as it applies to deposi- 
tions, the ambiguous and uncertain 
interplay between the Dardashti 
and Smith decisions, as well as F.S. ~ 


§90.616, permit the creative attorney 
to argue that the rule should or should 
not apply given the exigencies of the 
case. The most direct approach to 
clarifying the issue would seem to be 
for the Florida Legislature to amend 
FS. §90.616 to include a definition 
of “proceeding,” which would in turn 
specifically include the term “deposi- 
tion.” Until that occurs, practitioners 
will be left with Smith versus Dar- 
dashti, with a taste of F.'S. §90.616 on 
the side. These materials are tools in 
the Florida lawyer’s toolbox that can 
be used to provide the best possible 
arguments for or against invoking the 
rule at depositions.U 
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LABOR AND EMPLOYMENT LAW 


by Donald J. Spero 


Availability of Class Actions in Arbitration, Part 1 


ertain rights conferred by 
statute are not susceptible 
to being waived by individu- 
als on whom the statute 
confers those rights. Employment law- 
yers who deal in Fair Labor Standards 
Act (the FLSA)! cases are made aware 
of this fact by the Supreme Court 
decision in Brooklyn Savings Bank v. 
O’Neil, 324 U.S 697 (1944). 
It has been held in this and other courts 
that a statutory right conferred on a 
private party, but affecting the public 
interest, may not be waived or released 
if such waiver or release contravenes the 
statutory policy....Where a private right is 
granted in the public interest to effectuate 
a legislative policy, waiver of a right so 
charged or colored with the public interest 
will not be allowed where it would thwart 
the legislative policy which it was designed 
to effectuate. With respect to private rights 
created by a federal statute, such as [29 
US.C.] §16 (b), the question of whether 
the statutory right may be waived depends 
upon the intention of Congress as mani- 
fested in the particular statute.” 


The court further reasoned that the 
legislative history of the FLSA showed 
a purpose to protect certain individu- 
als who lacked bargaining power 
from substandard wages and that to 
“allow waiver of statutory wages by 
agreement would nullify the purposes 
of the [a]lct.” The court stated, “the 
same policy considerations which 
forbid waiver of basic minimum and 
overtime wages under the [alct also 


prohibit waiver of the employee’s right 


to liquidated damages.”* This view 
was reiterated in Schulte v. Gangi, 328 
U.S. 108, 114-15 (1946), in which the 
court ruled “the remedy of liquidated 
damages [in FLSA cases] cannot be 
bargained away by bona fide settle- 
ments of disputes over coverage.” 
The reasoning in Brooklyn Savings 


Bank v. O’Neil and Schulti v. Gangi 
leads to the question of whether a 
waiver of the right to bring a class 
action’ is enforceable, whether it be 
in a judicial or arbitration forum. 
No bar to waiving the right to bring 
an:employment claim in court has 
a force matching the prohibition 
against waiving substantive FLSA 
rights. Nonetheless, some courts have 
concluded that class action waivers in 
certain specific instances are unen- 
forceable as against public policy. As 
might be expected, the courts are not 
unanimous on this issue. 

Given that waiver of class action 
entitlements are not per se unenforce- 
able as being in violation of public 
policy, the questions to be answered 
are when they will be enforced. In 
answering these questions, it is 
necessary to take into account the 
federal policy favoring class actions. 
This policy was forcefully articulated 
by the Supreme Court in Deposit 
Guaranty National Bank v. Roper, 445 
US. 326, 338 (1980). 


The use of the class-action procedure for 
litigation of individual claims may offer 
substantial advantages for named plain- 
tiffs; it may motivate them to bring cases 
that for economic reasons might not be 
brought otherwise.n9 Plainly there has 
been a growth of litigation stimulated by 
contingent-fee agreements and an enlarge- 
ment of the role this type of fee arrange- 
ment has played in vindicating the rights 
of individuals who otherwise might not 
consider it worth the candle to embark 
on litigation in which the optimum result 
might be more than consumed by the cost. 
The prospect of such fee arrangements 
offers advantages for litigation by named 
plaintiffs in class actions as well as for 
their attorneys. For better or worse, the fi- 
nancial incentive that class actions offer to 
the legal profession is.a natural outgrowth 
of the increasing reliance on the “private 
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attorney general” for the vindication of 
legal rights; obviously this development 
has been facilitated by Rule 23. 


N9QA significant benefit to claimants who 
choose to litigate their claims in a class- 
action context is the prospect of reducing 
their costs of litigation, particularly attor- 
ney’s fees, by allocating such costs among 
all members of the class who benefit from 
any recovery. Typically the attorney’s fees 
of a named plaintiff proceeding without 
reliance on Rule 23 could exceed the value 
of the individual judgment in favor of any 
one plaintiff. Here the damages claimed by 
the two named plaintiffs totaled $1,006.00. 
Such plaintiffs would be unlikely be able 
to obtain legal redress at an acceptable 
cost, unless counsel were motivated by the 
fee-spreading incentive and proceeded on 
a contingent fee basis. This, of course, is a 
central concept of Rule 23.° 


Policy Favoring Arbitration vs. 
Policy Favoring Class Actions 
Decisions dealing with the enforce- 
ability of arbitration agreements take 
into consideration Congress’ intent 
to create a strong policy favoring ar- 
bitration as set forth in the Federal 
Arbitration Act (the FAA).° This policy 
is embodied in 9 U.S.C. §2 (emphasis 
added): 
A written provision in any maritime 
transaction or a contract evidencing a 
transaction involving commerce to settle 
by arbitration a controversy thereafter 
arising out of such contract or transac- 
tion, or the refusal to perform the whole 
or any part thereof, or an agreement in 
writing to submit to arbitration an existing 
controversy arising out of such a contract, 
transaction, or refusal, shall be valid, ir- 
revocable, and enforceable, save upon such 
grounds as exist at law or in equity for the 
revocation of any contract. 


The Supreme Court established in 
Moses H. Cone Memorial Hosp. v. Mer- 
cury Construction Corp., 460 U.S. 1, 
24 (1983), that “§2 is a Congressional 
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declaration of a liberal federal policy 
favoring arbitration agreements, not- 
withstanding any state substantive or 
procedural policies to the contrary.” 
Likewise, the Supreme Court fo- 
cused on the salutary effect of the 
availability of class actions in Amchem 
Prods. v. Windsor, 521 U.S. 591, 617 
(1997), when it quoted with approval 
the comments of the Seventh Circuit 
in Mace v. Van Ru Credit Corp., 109 
F.3d 338, 344 (7th Cir. 1997). 
The policy at the very core of the class ac- 
tion mechanism is to overcome the problem 
that small recoveries do not provide the 
incentive for any individual to bring a solo 
action prosecuting his or her rights. A class 
action solves this problem by aggregating 
the relatively paltry potential recoveries 


into something worth someone’s (usually 
an attorney’s) labor. 


Any question of whether class ac- 
tions in arbitration are permissible 
under the FAA was implicitly put to 
rest by the Supreme Court in Gilmer 
v. Interstate / Johnson Lane Corp., 500 
U.S. 20, 31 (1991), and Green Tree 
Financial Corp. v. Bazzle, 539 U.S. 
444 (2003). In Gilmer, the appellant 
employee attacked the enforceability 


Visit The Florida Bar 
Journal and The Florida 
Bar News redesigned 
homepages and 
Subscribe to The Florida 
Bar News rss feed for 
fast-breaking 
information about 
Florida's legal profession 


www. floridabar.org 


of the arbitration requirement in the 
New York Stock Exchange’s rules on 
the grounds that it would deprive 
ADEA plaintiffs of the ability to pro- 
ceed collectively. The Supreme Court 
noted that NYSE rules specifically 
permitted class-type arbitration pro- 
ceedings, implying their permissibil- 
ity under the FAA. The Court further 
held in dicta, however, that even if col- 
lective proceedings were not available, 
the arbitration agreement would be 
enforceable. The dicta issue appears 
to have been the inability of an arbi- 
tral forum to provide class relief, not 
a waiver of the right by the parties. 
Subsequent to Gilmer, many of the 
major arbitration agencies, including 
AAA and JAMS, have developed class 
action rules and procedures, making 
the capability issue less significant. 

In Bazzle, an arbitrator had allowed 
the two cases in issue to proceed as 
class arbitrations. The arbitrator’s 
rulings in favor of the classes were 
ultimately reviewed by the South 
Carolina Supreme Court, which held 
on a collateral attack that the arbi- 
tration agreements in question did 
not bar class-wide arbitrations. In 
the absence of a prohibition against 
class arbitrations in the arbitration 
agreement, they were found to be 
permissible. The U.S. Supreme Court 
reversed and remanded, holding that 
the arbitrator, not a court, should in- 
terpret the arbitration agreements to 
determine whether class arbitrations 
were permitted by the agreements.’ 

The questions of whether class ac- 
tions are allowable in arbitrations and 
whether the right to bring a class ar- 
bitration can be waived by the agree- 
ment of the parties where the FAA 
applies were not directly discussed 
in the Bazzle decision. However the 
court’s decision indicates that the 
answer to both of these questions is 
yes. The court would not likely have 
remanded the case with a mandate 
giving the arbitrator the discretion 
to decide if the arbitration could pro- 
ceed as classwide if such a proceeding 
was not permissible under the FAA. 
The fact that the arbitrator had the 
latitude to determine that classwide 
arbitration was barred under the 
agreement implies that the right may 
be waived. 
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The De Minimus Recovery Issue 

Most courts post-Bazzle assume 
that waivers of class proceedings in 
arbitration agreements are not per se 
invalid. This does not mean, however, 
that courts have always found them 
enforceable. A number of decisions 
denying enforcement of classwide 
arbitration waivers involved what 
appears to have been clever attempts 
by regulated industries to essentially 
bar or at least limit individuals from 
obtaining relief where there has 
been a violation of their statutory 
rights. This was one of the premises 
on which a California appellate court 
in Szetela v. Discover Bank, 97 Cal. 
App. 4th 1094 (2002), found a waiver 


_ of the right to bring a classwide 


arbitration to be unenforceable as 
unconscionable. The amount claimed 
by the named plaintiff was $29, an 
over limit fee charged to his credit 
card account. Obviously such small 
sums discourage individual actions. 
The court explained that: 
Unconscionability includes both substan- 
tive and procedural elements. Procedural 
unconscionability addresses the manner 
in which agreement to the disputed term 
was sought or obtained, such as unequal 
bargaining power between the parties 
and hidden terms included in contracts 
of adhesion. Substantive unconsciona- 
bility addresses the impact of the term 
itself, such as whether the provision is so 
harsh or oppressive that it should not be 
enforced.* 

The court rejected the argument 
that there is no procedural unconscio- 
nability where the party opposing the 
term is able to obtain the bargained 
for product from a source that would 
not require that provision.’° As to sub- 
stantive unconscionability the court 
noted that it “traditionally involves 
contract terms that are so one-sided 
as to ‘shock the conscience,’ or that 
impose harsh or oppressive terms. 
The manifest one-sidedness of the no 
class action provision at issue here 
is blindingly obvious.”'° The court 
declared that: 


While the advantages to Discover are 
obvious, such a practice contradicts the 
California Legislature’s stated policy of 
discouraging unfair and unlawful business 
practices, and of creating a mechanism for 
a representative to seek relief on behalf 
of the general public as a private attor- 
ney general. (See, e.g., Bus. & Prof. Code, 
§17200 et seq.) It provides the customer 
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with no benefit whatsoever; to the contrary, 
it seriously jeopardizes customers’ con- 
sumer rights by prohibiting any effective 
means of litigating Discover’s business 
practices. This is not only substantively 
unconscionable, it violates public policy 
by granting Discover a “get out of jail 
free” card while compromising important 
consumer rights.!! 


The case was remanded to the trial 
court with a mandate to strike the 
clause prohibiting class arbitration, 
effectively severing that provision 
from the arbitration agreement and 
allowing the balance of the agreement 
to stand. 

The defendant in Discover Bank v. 
Superior Court of Los Angeles, 36 Cal. 
4th 148 (Cal. 2005), asked the court 
to remand a judicial putative class ac- 
tion for single-party arbitration based 
on a class action waiver in the parties’ 
agreement. The complaint included a 
count alleging that certain charges 
violated Delaware’s Consumer Fraud 
Act. Although the parties’ contract 
contained a Delaware choice-of-law 
provision, the court concluded that 
California law could apply to the 
enforcement of the waiver involved. 
It posited that “at least under some 
circumstances, the law in California is 
that class action waivers in consumer 
contracts of adhesion” are unenforce- 
able, whether the consumer is being 
asked to waive the rights to class ac- 
tion litigation or the right to classwide 
arbitration.” 

In considering various policy con- 
siderations the court quoted Vasquez 
v. Superior Court, 4 Cal. 3d 800, 
808, 94 Cal. Rptr. 796, 484 P.2d 964 
(1971): 


Frequently numerous consumers are ex- 
posed to the same dubious practice by the 
same seller so that proof of the prevalence 
of the practice as to one consumer would 
provide proof for all. Individual actions 
by each of the defrauded consumers is 
often impracticable because the amount of 
individual recovery would be insufficient 
to justify bringing a separate action; thus 
an unscrupulous seller retains the benefits 
of its wrongful conduct. A class action by 
consumers produces several salutary by- 
products, including a therapeutic effect 
upon those sellers who indulge in fraudu- 
lent practices, aid to legitimate business 
enterprises by curtailing illegitimate 
competition, and avoidance to the judicial 
process of the burden of multiple litigation 
involving identical claims. The benefit to 
the parties and the courts would, in many 
circumstances, be substantial." 


The court also rejected the argu- 
ment that the potential for recovery 
of attorneys’ fees by a prevailing 
plaintiff was sufficient incentive for 
an aggrieved person to proceed with 
an action limited to his or her own 
claim.’ It viewed class actions as 
“particularly in the consumer con- 
text, often inextricably linked to the 
vindication of substantive rights.”' 
Nor was weight given to the argu- 
ment that prosecution by government 
agencies is an adequate substitute for 
a classwide action.” 

The guidance to the lower court on 
remand was first to decide whether a 
class action waiver was enforceable 
under Delaware law.'* It was to de- 
termine whether Delaware law was 
applicable by exploring whether the 
state’s law has “a substantial relation- 
ship to the parties or to their transac- 
tion... or there is any other reasonable 
basis for the parties’ choice of law.”'® 
If Delaware law was applicable, the 
appellate court was then to determine 
whether Delaware law was in funda- 
mental conflict with California law. If 
the appellate court was to find that 
California has a “materially greater 
interest,” California law would ap- 
ply.2° 

In Kristian v. Comcast Corp., 446 
F.3d 25 (2d Cir. 2006), the Second 
Circuit struck a provision prohibit- 
ing class arbitrations in combined 
actions alleging violations of the 
Massachusetts Antitrust Act”! and the 
Clayton Antitrust Act respectively.” 
The plaintiffs complained about 
swapping agreements which enabled 
Comcast to prevent people in their 
market area from using competing 
cable services. The court considered 
that although the prohibition of class 
actions in the agreement was limited 
to arbitrations, since arbitration was 
mandatory, there was no opportunity 
for the plaintiff to obtain classwide 
relief in any forum.” Therefore, the 
arbitration agreement was in conflict 
with Rule 23 of the Federal Rules of 
Civil Procedure. Rule 23 in authoriz- 
ing class actions allows plaintiffs to 
recover when the amount in issue is 
so small that there is a disincentive 
for individuals to bring single party 
actions to enforce their rights. In Kris- 
tian, individual recoveries would be 


too small for an individual to sue. The 
court observed that “[o]nly a lunatic 
or a fanatic sues for $30.” 

Expert testimony satisfied the court 
that the costs of bringing an antitrust 
suit such as the one in issue would 
be no less than $300,000 and could 
exceed $600,000.” The potential for 
plaintiffs’ recovery would range from 
a few hundred dollars to a few thou- 
sand dollars. Considering the capital 
outlay to bring an antitrust action, 
the potentia! for recovering attorneys’ 
fees would not balance the consider- 
able advance required to bring an 
individual claim.” Thus, enforcing the 
waiver of the right to arbitrate as a 
class would effectively shield Comcast 
“from private consumer antitrust en- 
forcement liability, even where it has 
violated the law.””’ Neither was the 
court swayed by the fact that govern- 
ment action could enforce the law. It 
opined that “[w]hen Congress enacts a 
statute that provides for both private 
and administrative enforcement, Con- 
gress envisions a role for both types 
of enforcement.””* 

Finding that enforcement of the 
class arbitration waiver would make 
the plaintiffs “unable to vindicate 
their statutory rights,” the court 
struck it from the agreement and re- 
manded the matter to be arbitrated on 
a classwide basis.” The court rejected 
Comcast’s argument that the waiver 
was not severable and the entire arbi- 
tration agreement must fall. The court 
looked to savings language providing 
in part that the waiver of class actions 
would not apply if “your state’s law 
provides otherwise.” 

The availability the arbitration 
agreement afforded for potential 
plaintiffs to file small claims actions 
did not support Comcast’s attempt 
to “insulate itself from liability to a 
potential class of customers.”*' While 
holding the class action waiver sub- 
stantively unconscionable, the court 
did not rule that class action waivers 
in arbitration were per se invalid. 
Rather, it decided that “enforceabil- 
ity of a class action waiver must be 
considered on a case by case basis 
considering the totality of the circum- 
stances.”** The prohibition on class 
claims in the agreement was severed 
and the matter was permitted to pro- 
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ceed as a class arbitration because of 
a severability clause and the policy 
favoring arbitration.* 

The plaintiff in Powertell, Inc. v. Bex- 

ley, 743 So. 2d 570 (Fla. Ist DCA 1999), 
filed a judicial class action complain- 
ing of a $4.50 long distance charge 
for a call in her local service area, al- 
though her agreement provided such 
calls were not to be billed as long dis- 
tance calls. Among other allegations, 
the plaintiff claimed violations of 
Florida’s Unlawful and Deceptive 
Trade Practices Act (FDUPTA).* 
Florida’s First District Court of Ap- 
peal affirmed the trial court’s denial 
of the defendant’s motion to remand 
the case to arbitration. The court 
found the subject arbitration clause 
to be adhesive as well as procedurally 
and substantively unconscionable. In 
reaching its decision, the district court 
of appeal remarked: 
Although the states may not impose 
special limitation on the use of arbitra- 
tion clauses, the validity of an arbitration 
clause is nevertheless an issue of state 
contract law. Section 2 [of the FAA] states 
that an arbitration clause can be invali- 
dated on “such grounds as exist at law or 
in equity for the revocation of contracts.” 
Thus an arbitration clause can be defeated 
by any defense existing under the state law 
of contracts.*° 

The court initially had problems 
with the enforceability vel non of the 
agreement. The arbitration language 
was sent as a standardized insert in 
the customer’s monthly bills which was 
found to give inadequate notice of its 
existence. There was no give and take 
bargaining over its terms. Further, in 
barring customers from arbitrating as 
a class it deprived them of: 
the most economically feasible remedy for 
the kind of claim that has been asserted 
here. The potential claims are too small to 
litigate individually, but collectively they 
may amount to a large sum of money. The 
prospect of class litigation ordinarily has 
some deterrent effect on a manufacturer 
or a service provider, but that is absent 
here. By requiring arbitration of all claims, 
Powertel has precluded the possibility that 
a group of its customers may join together 
to seek relief that would be impractical for 
any of them to obtain alone.* 

The decision points out the one-sid- 
ed nature of the bilateral prohibition 
against class actions noting that only 
the customer would have occasion to 
invoke the class action procedure.*’ 


An Ohio appellate court in Schwartz - 


v. Alltell Corporation, Ohio Appellate 
Court, Eighth Cir., No. 86810 (June 
29, 2006), declined to sever an offend- 
ing class action waiver provision in a 
facially valid arbitration agreement. 
Instead it struck the entire arbitra- 
tion agreement finding it procedurally 
and substantively unconscionable. 
The court stated “[bly eliminating a 
consumer's right to proceed through 
a class action, the arbitration clause 
directly hinders the consumer protec- 
tion purposes of the [The Ohio Con- 
sumer Sales Protection Act] CSPA.”** 
It reasoned that “[bly prohibiting its 
customers from filing suit as a class, 
Alltell prevents the cost effective class 
action litigation that can end abusive 
practices by large corporations in 
those instances in which individual 
claims are ineffective.”* 

The plaintiff in Kinkel v. Cingular 
Wireless, 223 Ill. 2d 1 (Ill. 2006), al- 
leged that the company’s practice of 
charging a cancellation fee for drop- 
ping its service violated the Illinois 
Consumer Fraud and Deceptive 
Business Practices Act (Consumer 
Practices Act), 815 ILCS 505/1 et seq. 
In denying enforcement of a class 
action waiver, and in reviewing the 
precedent up to that point, the court 
reasoned that: 

If there is a pattern in these [class ac- 
tion waiver] cases it is this: a class action 
waiver will not be found unconscionable 
if the plaintiff had a meaningful oppor- 
tunity to reject the contract term or if the 
agreement containing the waiver is not 
burdened by other features limiting the 
ability of the plaintiff to obtain a remedy 
for the particular claim being asserted in 
a cost-effective manner. If the agreement 
is so burdened, the “right to seek classwide 


redress is more than a mere procedural 
device.”*” 


The court pointed to the Supreme 
Court’s statement in Deposit Guar- 
anty: “Where it is not economically 
feasible to obtain relief within the tra- 
ditional framework of a multiplicity 
of small individual suits for damages, 
aggrieved persons may be without 
any effective redress unless they may 
empioy the class-action device.” 

The Kinkel and Kristian decisions 
stand as fair synopses of the develop- 
ing state of the law. It is likely that 
the trend of refusing to enforce class 
waivers in small recovery cases will 
continue. 
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But what does this line of cases 
mean for employment and labor 
litigation? The availability of noneco- 
nomic damages and statutory fees 
would seem to place Title VII claims 
outside the scope of these holdings. 
But FLSA recoveries could, in certain 
circumstances, be small enough that a 
court or arbitrator might be tempted 
to strike a waiver, even though statu- 
tory fees are available. So far, that 
possibility has not been addressed in 
a published decision, but it will likely 
happen at some point. 

In part two, we will examine cir- 
cumstances in which courts have en- 
forced waivers, and try to draw some 
general principles to guide parties 


_ going forward. O 


1 29 U.S.C. §201 et seq. 

* Brooklyn Savings Bank v. O’Neil, 324 
US at 704-05 (1944) (internal citations and 
footnote omitted). 

3 Id. at 706-07 (footnote omitted). 

‘In this article the term class action 
will refer to any type of class or collective 
procedure. 

5 Deposit Guaranty National Bank v. 
Roper, 445 U.S. 326, 338 (1980) (N10 omit- 
ted). 

9 US.C. §1 et seq. 

? Green Tree Financial Corp.v. Bazzle, 
539 US. at 447, 453 (2008). 

8 Szetela v. Discover Bank, 97 Cal. App. 
4th 1094, 1099 (2002) (internal citations 
and footnote omitted). 

® Td. at 1100. 

10 Td. (quoting in part, 24 Hour Fitness, 
Inc. v. Superior Court, 66 Cal. App. 4th 
1199, 1213). 

"Td. at 1101. 

. Discover Bank v. Superior Court of Los 
Angeles, 36 Cal. 4th 148, 153 (Cal. 2005). 
What constitutes a contract of adhesion 
was described in some detail in Kristian 
v. Comcast Broadcasting, 445 F3d 25, 32 
N2 (2d Cir. 2006) (citations omitted): “Con- 
tracts of adhesion are contracts formed 
with the use of standard form documents. 
The party that prepared the contracts 
typically approaches the potential contrac- 
tual relationship with a take-it-or-leave-it 
posture. See Todd D. Rakoff, Contracts of 
Adhesion: An Essay in Reconstruction, 96 
Harv. L. Rev. 1173, 1177 (1983). Other 
characteristics include: (1) the document 
whose legal validity is at issue is a printed 
form that contains many terms and clearly 
purports to be a contract; (2) the form has 
been drafted by, or on behalf of, one party 
to the transaction; (3) the drafting party 
participates in numerous transactions 
of the type represented by the form and 
enters into these transactions as a matter 
of routine; (4) the form is presented to the 
adhering party with the representation 
that, except perhaps for a few identified 
items, the drafting party will enter into the 


© 
3 


transaction only on the terms contained 
in the document (this representation may 
be explicit or may be implicit in the situa- 
tion, but it is understood by the adherent); 
and (5) the adhering party enters into few 
transactions of the type represented by the 
form — few, at least, in comparison with 
the drafting party.” 

18 Id. at 158. 

4 Vasquez v. Superior Court, 4 Cal. 3d 
800, 808, 94 Cal. Rptr. 796, 484 P.2d 964 
(1971). Id. at 156. 

15: Id. at 161. 

16 Td. 

7 Td. at 162. 

18: Td, at 173. 

19 Td. at 173-74. 

20 Td. 

21 Mass. Gen. Laws, Cu. 93. 

2 15 US.C. §§15 and 26. 

*3 Kristian v. Comcast Corp., 446 F.3d at 
54. 

*4 Td., quoting Carnegie v. Household Int'l, 
Inc. 376 F.3d 656, 661 (7th Cir. 2004). 

25 Id. at 58. 

°6 Td. at 58-9. 

7 Td. at 61, 65. 

at'61, 

°° Td. at 61, 65. 

3 Td. at 96. 

31 Kristian v. Comcast Corp., 446 F.3d at 
41 (2d Cir. 2006). 

32 Td. at 42-43. 

33 Td. at 46-47. 

34 Bia. Stat. §501.001 et seg. (1997). 

ab 

38 Td. at 576. 

37 Td. Florida’s First DCA again ruled that 
a FDUPTA class action could not be barred 
by a waiver in an arbitration agreement in 
SDS Auto Inc. v. Chrzanowske, Fla. App. 
Lexis 18683 (Fla 1st D.C.A. 2007), find- 
ing that barring FDUPTA class actions 
would frustrate the statute’s purpose by 
effectively barring small claims involving 
violations of the act. 

38 Schwartz v. Alltell Corporation, Ohio 
Appellate Court, Eighth Cir., No. 86810 
(June 29, 2006), slip opinion at 10. 

ae 

40 Kinkel v. Cingular Wireless, 223 Ill. 2d 
1, 42 (ll. 2006) (citations omitted). 
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The Appeal 
By John Grisham 
Reviewed by David Mandell 

After two detours in Italy, John 
Grisham returns to his native Missis- 
sippi in The Appeal. His story begins 
as a small-town jury deliberates over 
a water contamination case. Brought 
by a widow whose husband and chil- 
dren died of cancer, the suit claims 
that a large company, Krane Chemi- 
cal, caused the cancer by poisoning 
the town with its waste. The widow’s 
lawyers, Wes and Mary Grace Payton, 
are going broke pursuing the litiga- 
tion. Krane’s Atlanta attorneys have 
a bottomless expense account. They 
continually remind the Mississip- 
pians that they are Atlanta counsel, 
not local. In New York City’s financial 
district, Krane’s boss, Carl Trudeau, 
waits anxiously for the verdict. A 
loss will open a floodgate of suits and 
cause his stock to drop by millions. It 
is inconceivable to Trudeau that a jury 
in a Mississippi state court could cost 
him his fortune. 

When the verdict — $41 million 
for the plaintiff — comes in, Trudeau 
is stunned. Fourteen million dol- 
lars spent defending the case have 
been wasted. The verdict must be 
overturned or Trudeau is ruined. He 
vows to his underlings that Krane 
will never pay a dime to the Paytons 
or anyone else. Trudeau will not rely 
on lawyers and briefs any longer. He 
must take over the Mississippi Su- 
preme Court. In the process he will 
destroy the Paytons. No one will ever 
challenge him again. 

Aslick campaign strategist creates 
a plan to capture the state Supreme 
Court. Justices in Mississippi are 
elected, and if Krane can get the right 
justice elected, Trudeau will have the 
vote needed to control the court. They 
need to target a justice for removal 
and find one in Sheila McCarthy. A 
centrist whose vote can’t be predicted, 
McCarthy is selected for defeat. 


The scheme requires a willing oppo- _ 


nent for McCarthy, and they find one 
in Ron Fisk, a 39-year-old insurance 
defense lawyer who has grown bored 
handling fender benders. Fisk, having 
never written, said, or done anything 
memorable, is a blank slate, the per- 
fect candidate for Trudeau’s plan. He 
can be molded into anything his cam- 
paign managers want. With unlimited 
funding, the obscure lawyer is quickly 
turned into a major candidate. 

Grisham’s portrayal of Mississippi 
judicial elections is a far cry from 
what's taught in civics class. Negative 
ads destroy McCarthy’s reputation 
and turn her into an extreme activist 
who is soft on criminals and wants to 
impose alternative marriages on the 
people of Mississippi. Business and 
insurance groups pour millions into 
Fisk’s campaign, while McCarthy 
turns to trial lawyers for funding. 
Whoever wins the election will be 
beholden to the campaign donors. 

Much of The Appeal is a political 
thriller, and Grisham carries it off. 
Although it is fiction, it really seems 
like election night when the returns 
come in. It’s no contest who readers 
will root for. Fisk is a cipher willing 
to say anything to get elected. Mc- 
Carthy is a conscientious jurist who 
wants to do what’s right. It’s a shame 
Grisham didn’t make the candidates 
more evenly matched to give readers 
more to ponder. Fisk, despite some 
attributes, is too easy to dislike. 

As always with Grisham’s novels, 
the side characters are amusing and 
recognizable to anyone in the legal 
field. A class action attorney from 
Philadelphia comes to town to hunt 
for clients. His local connection is a 
lawyer who hasn’t been in a courtroom 
in 30 years. The two provide comic 
relief as they search for publicity and 
clients. The Appeal ends with a twist 
that will satisfy some readers but in- 
furiate others, as it is not in keeping 
with the previous 300 pages. 

In addition to telling a story, The 
Appeal serves as a call to end judi- 
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cial elections. They are portrayed 
as inevitably corrupting, as judges 
seek funds from litigants who appear 
before them. While this point is well 
taken, there is no conclusive evidence 
that appointed judges have higher 
integrity or ability than elected ones. 
The same deal-making that produces 
a candidate like The Appeal’s Ron Fisk 
can just as easily occur in the back- 
room at a merit selection meeting. 
The Appeal is an entertaining novel 


well worth the time, even though it’s 


not clear that abolishing judicial elec- 
tions is the cure. 

The Appeal is published by Double- 
day and is available in hardcover for 
$27.95. 


David Mandell is a member of the 
Florida and Connecticut bars from Nor- 
wich, CT, practicing disability and real 
estate law. 


The Law of Florida Homeowners 
Associations, 7th Ed. 

By Peter M. Dunbar 

and Charles F. Dudley 

Now in its seventh edition, The Law 
of Florida Homeowners Associations 
is a guide for the operation of Florida 
homeowners associations, including 
single-family subdivisions, townhouse 
and cluster developments, and master 
community associations. 

The guide aims to help associa- 
tions carry out their responsibilities 
fairly and effectively under current 
Florida laws. The book deals with 
meetings, boards of directors, budget 
and finances, covenants and use of 
property, and rights and responsibili- 
ties of the parcel owner, and includes 
complete foptnoted references to the 
Florida statutes and appellate court 
decisions, as well as 26 sample forms 
and documents for use in running 
and/or establishing a homeowners 
association. 

The Law of Florida Homeowners As- 
sociations is published by Pineapple 
Press, Inc., and is available at www. 


| 


pineapplepress.com in hardcover for 
$21.95 and in paperback for $16.95. 


A Practical Guide to Drafting 
Marital Deduction Trusts, 
Including 2008 Cumulative 
Supplement 

By Sebastian Grassi, Jr. 

Both presidential candidates and 
Congress have made it clear that the 
federal estate tax is here to stay, and 
marital deduction trusts will continue 
to be an important part of estate plan- 
ning. The 2008 Cumulative Supple- 
ment to A Practical Guide to Drafting 
Martial Deduction Trusts updates the 
text of the main volume and includes 
the two complete updated marital de- 
duction trust forms. Among the many 
new and updated issues included are 
disclaimers by beneficiary-trustees, 
funding credit shelter trusts through 
the use of disclaimers, and drafting 
the marital deduction trust in multi- 
ple marital situations. 

A Practical Guide to Drafting Mari- 
tal Deduction Trusts (with Sample 
Forms and Checklists) is available 
for $199 from The American Law 
Institute-American Bar Association’s 
Web site at www.ali-aba.org/BK36K/ 
or by calling 1-800-253-6397. 


Convictions: A Prosecutor’s 
Battles Against Mafia Killers, 
Drug Kingpins, and Enron Thieves 
By John Kroger 

Assistant U.S. attorneys typically 
enjoy a lot of leeway and a low profile 
as they prosecute some of the country’s 
biggest cases. But John Kroger la- 
ments the fact that the job can be so 
under the radar that, here and there 
in this well-written and exhaustively 
researched book covering his career 
as an AUSA, he often has trouble 
finding people who know what it is 
AUSAs actually do. Kroger became 
a superstar while he worked for the 
Justice Department, prosecuting big- 


time criminals and making over 1,000. 


court appearances. But not even his 
own mother really understood what 
he did for a living, or for whom — she 
told people he was a district attorney. 

Kroger became an AUSA in 1997, 
after graduation from Yale and Har- 
vard Law. Almost immediately he 
started prosecuting mob operatives 


with such requisite amusing names 
as Sal “The Hammerhead” Cardaci 
and “Joey Brains” Ambrosino. He 
opens the book by describing the box 
of bones on his desk belonging to a 
former mobster, and the fear he felt 
awaiting his first guilty verdict. 

An enormously able writer, he de- 
tails the day-to-day life of a federal 
prosecutor, telling not only his own 
story — what he did, who he talked 
to, and how he made his decisions 
— but those of the people he tried in 
court. He so candidly explains both 
his good moves and his bad ones that 
the reader is treated to watching him 
turn into an experienced prosecutor 
before their eyes. Convictions also of- 
fers well-crafted portraits of everyone 
from Bill Clinton — working with 
him was like “walking at the side of a 
master” — to emotionally stunted and 
Shakespeare-quoting capos. 

Kroger admits that prosecuting 


mob thugs led to a bit of paranoia in 
his personal life —“when I turned the 
key in my door, I always expected an 
explosion” — but he finds the fraud 
perpetrated by white collar Enron 
criminals like Andrew Fastow, in 
some ways, even more objectionable 
than those of mafia murderers. But 
the distaste he felt over his team’s 
prosecution of Fastow’s wife Lea for 
tax evasion, which threatened to send 
her to prison at the same time as her 
husband and the couple’s two young 
sons to foster care, triggered him to 
re-evaluate his career altogether. Soon 
after, he fled for the safety of a pro- 
fessorship at Lewis & Clark College, 
which offered time to think, have a 
life, and write a great book about what 
it’s like to be a federal prosecutor. 

Convictions is published by Farrar, 
Straus and Giroux and available at 
www.fsgbooks.com in hardback for 
$27. 
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SPOTLIGHT by Maria Simmons Johnson 


Chester H. Ferguson Law Center: Home of 
the Hillsborough County Bar Association and 
the Hillsborough County Bar Foundation 


he Chester H. Ferguson Law 
Center offers a state of the art 
facility to benefit the Hillsbor- 
ough County legal communi- 
ty and provide a permanent 


home for the association and 
the foundation. This facility 


serves as a location not only as 


to conduct business of the 
bar, but also to provide a 
venue to capture the colle- 
gial spirit of the bar. It serves Lanter 
as a forum to facilitate the § 
expansion of the quality of @ 
jurisprudence, as well as a & 
location where community Bag 
programs providing legal 


assistance to the poor and ee 


The Hillsborough County law center is located next to Stetson 
University College of Law, Tampa campus, and is a 17,000 sq. ft. 
building with meeting rooms, mediation rooms, a ballroom, 


disadvantaged, promoting 
social welfare, working to- 
ward the elimination of 
prejudice, and protecting hu- 
man and civil rights can be organized, 
operated, and staffed. 

The concept for the law center 
started over 30 years ago during the 
year that Joe Melendi was president 
of the Hillsborough County Bar As- 
sociation. During the initial research, 
A. Dallas Albritton, Louis Putney, and 
Fraser Himes traveled to Missouri 
to meet with bar leaders and obtain 
information that would help in initiat- 
ing a plan. 

In 1987, HCBA President Judge 
James S. Moody, Jr., appointed a com- 
mittee to again review the feasibility 
of a law center. Through the years, the 
dream was kept alive, and in 1995, 
HCBA President Richard Gilbert and a 
blue ribbon committee again focused on 
housing for the HCBA. In 1996, William 
Kalish became the first president of the 
Hillsborough County Bar Foundation, 
which would ultimately serve as the 
organizing vehicle to ensure the comple- 
tion of the facility. During HCBA Presi- 


dent Margaret D. Matthew’s planning 
retreat in 1998, it was determined 
that the HCBA and the HCBF needed 


i 


a lounge area, and boardroom. 


a permanent home. 

Between 2000 and 2001, the Hill- 
sborough County Bar Association 
explored many possibilities and prop- 
erties as an appropriate site for the 
facility. Among the most important 
criteria for the site included the need 
for a downtown location with conve- 
nient parking. In 2002, a leadership 
group chaired by John F. Rudy II and 
A. Dallas Albritton met with Mayor 
Dick Greco to discuss the possibility 
of the land that had housed the for- 
mer Tampa Police Department. Also 
included in the discussion was Stetson 
University, which was searching for 
a location for the college of law’s new 
part-time program. The city ultimate- 
ly offered the parcel of land to Stetson, 
providing the opportunity for the bar 
foundation, under the leadership of 
Foundation President Joseph W. N. 
Rugg, to purchase the land in 2003 
and begin to transform the concept of 
the building into a reality. A project of 
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this nature requires capital and Wil- 
liam A. Gillen, Jr., agreed to chair the 
foundation’s Capital Campaign. 

A groundbreaking ceremony 
was held on June 20, 2006, 
during the terms of bar foun- 
dation President Barbara 
| Twine-Thomas and asso- 


commenced in January 2007. 
Located adjacent to the Stet- 
son University College of Law 
| Tampa campus in the Tampa 
| Heights redevelopment area, 
the law center has become a 
key component to Tampa’s 
urban renaissance and the re- 
development of the downtown 
business community. 

The Hillsborough County 
Bar Association is pleased 
to call its first permanent home the 
Chester H. Ferguson Law Center. The 
name is a reflection of an individual 
who was not only an excellent lawyer, 
but also a devoted community leader 
and successful entrepreneur who 
recognized the impact that a strong 
higher education system would have 
on Florida. 

The Chester H. Ferguson Law 
Center features two large lecture/ 
conference rooms with all the modern 
technologies, three smaller breakout/ 
conference rooms, a separate lounge 
area for clients, and workstations 
for attorneys. All future meetings of 
the HCBA and HCBF will be held at 
the law center. For more information 
contact the bar association at (813) 
271-7777 or laurie@hillsbar.com. 


Maria Simmons Johnson is vol- 
untary bar liaison with The Florida Bar’s 
Public Information and Bar Services De- 
partment. 
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Lawyer Services 


Expert Witness Testimony T 
For Insurance-Based Litigation 
° & COPYRIGHT SEARCHES 
INSURANCE METRICS CORP. TRADEMARK- Supply word and/or 
design plus goods or services. 
Experienced in: SEARCH FEES: 
Agent/Actuarial Malpractice, Surplus Lines COMBINED SEARCH - $345 
Bad Faith, Coverage, Applications, Regulation (U.S., State, Expanded Common Law and Internet) 
Damages, Standards of Care, Reinsurance TRADEMARK OFFICE - $185 
Liability, CGL, WC, Auto, HO, Disability STATE TRADEMARK - $185 
EXPANDED COMMON LAW - $185 
Health, Life, Annuities, Ins. Agency Valuations DESIGNS - $240 per International class 
Bill Hager, President «395° 
ie 9 ; Call 561-995-7429 PATENT SEARCH- $580 (MINIMUM) 
ormer insurance Commissioner 
Former Property Casualty CEO Full background at: INTERNATIONAL SEARCHING 
Wwww.expertinsurancewitness.com DOCUMENT PREPARATION 


(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED - Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 
Over 120 years total staff experience - not 
connected with the Federal Government. 
GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite321 
Arlington, VA 22203 
Phone: (703) 524-8200 


A Decade of Putting 
Pieces Together 


BROWN 


security group, p.a. 


Securing Assets. Minimizing Risk. 


200 2nd Avenue South, FAX: (703) 525-8451 
Suite 460 Major credit cards accepted. 
St. Petersburg, FL 33701 TOLL FREE: 800-642-6564 
T. 727-322-1491 www. TRADEMARKINFO.com 
www.brownsecurity.biz Since 1957 
Have you ever wished you could sit down and talk_ in complete Lawyer Services Rates 
confidence with t i ink- 
| i with someone about your law practice—someone whose drink Standard Format — $80 per 
ing or drug problem may have been worse than yours; someone who can insertion minimum of 50 words. 
tell you what drinking/use of drugs did to his or her practice, family, and Each additional word is $1.00. 
health? Or maybe just someone to listen with an understanding heart Initial ad placement payable in 
rather than with judgment and condemnation? advance. 10%-discount for 10 
Have you ever thought what a relief it would be, without any cost what- time insertion. 
soever, to be able to talk frankly with just such a person—a person who is ‘ 
solving problems just like yours and is living happily and usefully? Display Format -—- 
N ll th ida L | tli t 
printion sg all the’ Florida Lawyers Assistance, Inc., hotline a 1/6 pg $300 $250 $225 
nna 1/12 pg $250 $225 $200 
Attorney’s Title Fund 11 Fleet Dispute 47 LexisNexis ; 29 
Blume, Goldfaden : 30 Florida Lawyers Cover3 Leopold, Kuvin 1 
Alvin Brown 67 Florida Trend 25 Lytal, Reiter Cover 2 
Carlton Fields 53 Gilsbar Finance 23 
Corporate Creations 9 Government Liaison 67 Ruth’s Chris Steaks 51 
Dell 21 Health Care Auditors 68 Special Counsel 27 
Didier Law 35 Insurance Metrics 67 Adrian Thomas 15 
Dreier 48 Intelligent Office 31 ~=‘Tribridge 50 
Empire Corporate 5 International Genealogical 33. West Cover 4 


Educational Seminars 
Fink & Carney — 


Kelley Uustal 3 
Lawyers Direct. 
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Lawyer Services 


N 
i. 
FREE! HCAI MEDICAL TEA let 


OF MEDICALRECORDS! 
FREE! WRITTEN REPORT IF CASE HAS 
NO MERIT! 

FREE! ON GOING CONFRENCE TUTORIALS! 
Billions & Billions of dollars have been awarded 
to our clients in 22 years. Over 12,500(+) 
REPEAT Law Firms in 40 states. Preeminent in 
U.S. We have the perspicacity to bring you “up 
to speed” quickly & refine your presentations. 
Our specialty is preparing counselors new to this 
arena. Our Fee $395! No bills, nothing to sign. 
Depo & courtroom questions free. Avoid name 
sellers - they have “plants” infesting their lists! 
STRONG testimony for Plaintiff & Defense. 

Health Care Auditors, Inc. 

10126 Sorenstam Drive 

Trinity, Florida 34655 

Toll Free 877-390-HCAI 

Facsimile 727-375-7826 

Telephone 727-579-8054 


All major credit cards accepted. 
Nt 17 


TATIVE EXPERTS 
4. 46GAL COVMUNT 


Advertising & Marketing 


@ Doing great work but not enough people 
know about you? Spark changes that. Su- 
perior Web sites, firm brochures, e-news- 
letters and media coverage. Call Spark at 
(904) 732-4391, info@thinksparkinc.com, 
www.thinkSPARKinc.com. 


Attorney Referral Services 


@ Recession Proof? Personal Injury, Probate, 
Criminal, SSD, Immig / B’kruptcy / In a slump? 
Marital, Corp, Civil. Let us Help. The best bang 
for the buck. A A A Attorney Referal Svc. 
1-800-733-5342. 


Automotive Forensic Services 


= Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
832-6022, Web site: www.AAFSA.com; 
E-mail: RSRAIMONDI@ AAFSA.COM. 


Disciplinary & Criminal Matters 


Allen S. Katz, Esq., former Chair, Florida 
Bar Ethics Grievance Committee and State 
prosecutor, concentrates on representation of 
attorneys and other professionals in criminal, 
administrative, and licensing proceedings. 
Mr. Katz is available to act as co-counsel 
in matters throughout the State of Florida 
in state or federal court, and gladly pays 
referring attorneys in accordance with Florida 
Bar Rules. Law Offices of Allen S. Katz, P. 
A., 777 Brickell Avenue, Suite 1114, Miami, 
Florida 33131; Tel: (305) 372-2233, Fax: 
(305) 372-2234. 


Expert Witnesses 


Handwriting 


@ American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Palm Beach, Fl 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
U.S. Phone(561)622-6310; 
www.americandocumentexaminers.com. 


= Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
Postal Inspection Service Crime Lab. Over 
29 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
southeast. 


Expert Witnesses 


} 


Mining Engineering 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: ac 
cidents, injuries, wrongful death, construction, 
trucking/rail, disputes, product liability, mineral 
property management, mineral appraisal for 
estate & tax 540-989-5727. 


Premises Liability 
& Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death, 
William T. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut.com. 


Real Estate 
Residential real estate and mortgagé: 
transactions including REALTOR® ethics and 
arbitration actions. Stephen B. McWilliam) 
Ft. Lauderdale, FL (954) 449-1767; steve@ 
floridastaterealtygroup.com. 


Professional Liability/ 


Malpractice Insurance 


Attorneys First Insurance, specializing 
in legal malpractice/professional liability. Wey aim 
welcome phone quotes. Sam Cohen, 2623) a 
McCormick Dr., Suite 105, Clearwater, FL 
33759, (727) 799-4321, Fax: (727) 499-68293 
e-mail: ATTORNEYSFIRST @AOL.COM. 


‘Stockbroker Fraud 
Mismanagement 


@ 8 Call us to talk over remedies availab 

to your clients who have securities accou 
losses. Referral or co-counsel; expert witne: 
affiliations. David McGee, Beggs & La 
Pensacola, (850) 432-2451. 


Stockbroker Misconduct 


@ Blum & Silver, LLP. Nationally recognize 
law firm focused on recovering investme 
losses due to stock and commodity broké 
misconduct in stocks, bonds, commodities 
hedge funds, and other investments. Tha 
firm has handled over $500 million of investam 
claims recovering investors’ losses from evel 
major Wall Street firm and many smaller firms 
Member of Florida and New York Bar. Biull 
& Silver, LLP, 
12540 W. Atlantic Boulevard, Coral Springs 

Florida 33071, Tel: (954) 255-8181, Fax: (9 
255-8175, Toll Free: 1-877- STOCKLAW, & 
mail: inquiry @stockattorneys.com, 
lite office: Wall Street, New York, Blum Gam 
Silver happily pays referring attorneys 
accordance with Florida Bar rules. 
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v ALR and Florida Jur on Westlaw: 

efficient, comprehensive, accurate. 

Directions to the ALR® and Florida Jurisprudence information superhighway 
are simple: go to westlaw.com®. Only on Westlaw® are analytical materials deeply 
linked to caselaw and related analysis through ResultsPlus®. Each ALR article 
delivers an impartial, in-depth analysis of a specific legal issue, together with a 
complete list of every case that discusses it. And Florida Jurisprudence presents 
an integrated analysis of the relevant case and statutory law for each topic covered. 


For more information, call 1-800-977-9378 (WEST). 
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